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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

J.P., a minor, by and through his parents, ) CASE NO. CV 09-01083 MMM (MANx) 
NEIL POPOWITZ and AMY FREILICH; ) 
NEIL POPOWITZ and AMY FREILICH ) 
on their own behalf, ) FINDINGS OF FACT AND 

) CONCLUSIONS OF LAW 
Plaintiffs, ) 

) 
vs. ) 

) 
LOS ANGELES UNIFIED SCHOOL ) 
DISTRICT; LOS ANGELES UNIFIED ) 
SPECIAL EDUCATION LOCAL ) 
PLANNING AREA, and DOES 1 to 10, ) 

) 
Defendants. ) 

21 This is an appeal from an administrative ruling regarding certain public education and 

22 related services the Los Angeles Unified School District (the "District" or "LAUSD") provided 

23 to J. P., and the adequacy of those services under the Individuals with Disabilities Education Act, 

24 20 U.S.C. §§ 1400, et seq. ("IDEA"). The parties participated in an administrative due process 

25 hearing in October 2008. The hearing addressed three issues: (1) whether the District failed 

26 properly to assess J. P. for special education and related services in all areas of suspected 

27 disability; (2) whether the District denied J.P. a free appropriate public education ("FAPE") by 

28 committing procedural violations of the IDEA that impeded his parents' right to meaningful 
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1 participation and/or caused a loss of education benefits; and (3) whether the District failed to offer 

2 J.P. a FAPE for the 2008-2009 year. 

3 On November 17, 2008, Office of Administrative Hearings Administrative Law Judge 

4 (" ALr) Glynda B. Gomez issued a decision in which she found for the District on all issues. J 

5 On February 18,2009, J.P. and his parents appealed the AU's decision.' The District and J.P. 

6 filed opening briefs on September 28, 2009,3 and responding briefs on October 26, 2009: 

7 Pursuant to Rule 78 of the Federal Rules of Civil Procedure and Local Rule 7 -15, the court found 

8 the matter appropriate for decision without oral argument. Having reviewed the administrative 

9 record, and the arguments of the District and J. P., the court makes the following findings of fact 

10 and conclusions of law. 

11 

12 

13 

14 1. 

15 

16 

17 2. 

18 

19 

20 

21 

l. FINDINGS OF FACT 

A. Plaintitrs Disability 

J. P. was born on Octoher 19, 1995.J J. P. attended kindergarten and first grade at Lanai 

Elementary School, a public school within the District. He attended second through sixth 

grades at Laurence School, a private school located within the boundaries of the District. 6 

At Laurence School, J.P. struggled academically due to a lack of organizational skills and 

JAR at 294. 

2Plaintitl's' Complaint for Relief Under the Individuals with Disabilities Education 
22 Improvement Act (20 U .S.c. § 1415 et seq.) ("Complaint"), Docket NO.3 (Feb. 18, 2009). 

23 
'Plaintiffs' Opening Brief ("Pis.' Brief"), Docket No. 18 (Sept. 28, 2009); Defendant's 

24 Opening Brief ("Def. 's Brief"), Docket No. 17 (Sept. 28, 2009). 

25 4Plaintiffs' Reply Brief ("Pis.' Response"), Docket No. 22 (Oct. 26, 2009); Defendant's 
26 Responding Brief ("Def. 's Response"), Docket No. 23 (Oct. 26, 2009). 

27 'AR at 1955. 

28 old. 

2 
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inattention. He also struggled socially and made few friends. 7 

At the suggestion of Marvin Jacobson, the director of Laurence School, 1.P.'s parents had 

him assessed by Dr. Robert Colegrove, a private psychologist, in September 2005. After 

conducting a psychoeducational assessment of J.P., Colegrove diagnosed Nonverbal 

Learning Disability (" NLD"). 8 Cnlegrove determined that J. P. had deficits in verbal 

retrieval fluency, visual-motor speed, visual-motor coordination, eye-hand 

coordination/manual dexterity, attention to visual detail, and visual memory. He also 

observed deficits in fine and gross motor skills. As respects J. P .• s emotional health. 

Colegrove found that he was anxious and lacking in self-esteem. He also noted that test 

results and observations revealed that J. P. had difficulty in his social interactions and 

problems reading facial expressions and social cues. Colegrove concluded that these 

deficits had resulted in an academic delay in math reasoning and impacted J. P. 's math and 

writing fluency. He also found that the deficits had hindered J.P. socially and 

emotionally. 9 

Colegrove recommended that J. P. receive accommodations in the classroom, including 

elimination of repetitive visual motor work and extended time to complete tasks. 

Colegrove also suggested that J. P. be permitted to use a computer or to dictate his 

assignments. He urged that J. P. nnt be penalized for late or incomplete work. 

Colegrove's other recommendations included participation in a therapeutic social skills 

group, family and individual therapy, an incentive program, an occupational therapy 

evaluation and intervention, and a visual examination. He suggested that J.P. 's emotional 

7AR at 294. 

25 
SAlthough NLD is a recognized diagnosis, it is not listed in the Diagnostic and Statistical 

26 Manual, Fourth Edition ("DSM-IV"). The equivalent DSM-IV diagnosis is "Learning Disability 
not otherwise specified." (fd.) 

27 

28 OAR at 294,776-93. 

3 
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and academic progress be monitored catefully. 10 

J.P.'s parents implemented all of Colegrove's recommendations except the occupational 

therapy evaluation and intervention. II J.P. attended a social skills therapeutic group led 

by licensed psychologist Jeffrey E. Jessum once a week. Jessum shated an office suite 

with Colegrove and had reviewed Colegrove's reports. The group focused on social skills, 

tools, and interactions. It also addressed reciprocal conversations and reading social cues. 

Participants practiced engaging onc another, initiating contact, conversing, and role 

playing. J.P. also attended family sessions with Jessum once a month, during which 

Jessum employed cognitive hehavioral therapy. The main items Jessum noted in 

Colegrove's reports were anxiety markers related to social interactions and the diagnosis 

of NLD. At the administrative hearing, Jessum opined that J.P. was overwhelmed by the 

social duties inherent in a general education environment and that he had difficulty dealing 

with more than one peer at a time. 12 

In October 2007, Colegrove conducted a follow-up psychoeducational evaluation of J. P. 

Colegrove concluded that his earlier diagnosis of NLD remained applicable. Specifically, 

Colegrove found continued issues related to social relationships and poor visual memory. 

He noted that J . P. 's processing deficits were interfering with his academic fluency in math 

and writing. Colegrove recommended maintenance and expansion ofthe accommodations 

he had earlier suggested, including extended time for the completion of tasks, use of a 

computer for writing, and a system to motivate and reward J.P. 's behavioral efforts. He 

suggested that J . P. work with an educational therapist to develop strategies for recall of 

information, organization and homework completion. Colegrove noted that J.P. continued 

to exhibit symptoms of NLD-related attention problems, which interfered with his timely 

10 AR at 295, 793-94. 

"J.P. 's parents were concerned that J.P. would be fatigued if anything more were added 
to his already heavy schedule of therapy and actiVities. (AR at 295.) 

IZld. 

4 
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production of schoolwork. He recommended that J. P. continue social skills group therapy 

and that a pediatrician evaluate J. P. to detennine if medication would help his attention 

issues. 13 

In November 2007, J. P.' s parents began investigating prospective middle school 

placements for J. P. They determined that a typical school would not be appropriate. They 

consulted staff at Laurence School, Colegrove, and Jessum about possible placements. 

J. P. 's mother testified that all three recommended the Bridges Academy. In November or 

December 2007, J.P. 's parents submitted an application to Bridges on J.P. 's behalf; J.P. 

was admitted in January 2008. In March 2008, J.P.'s parents signed the Bridges 

enrollment contract and paid $30,400 in tuition and fees. Although they were given the 

option of paying in installments, J.P.'s parents paid full tuition because they received a 

$2,000 discount for doing so. Although initially refundable, the tuition payment became 

non-refundable on July 1,2008. 14 

B. Evaluation by the District 

In March 2008, a friend of J . P. 's mother who had a child with special needs suggested the 

J . P. 's parents consult a special education attorney and consider having J . P. assessed by the 

District. On March 16, 2008, J.P.'s parents wrote a letter to Portola Middle School, 

which was J.P. 's designated public school ("the referral letter"). J.P. 's parents noted that 

J. P. had been privately assessed and found to have NLD. They asked that the school 

district assess J.P. for Asperger's Disorder. J.P. 's parents also asked that he be assessed 

to determine his eligibility for special education services and that an Individualized 

Education Program ("IEP") meeting be set to ensure that he receive a free appropriate 

public education ("FAPE") in the least restrictive environment ("LRE") as required by the 

IDEA. I. 

DAR at 295, 795-803. 

14AR at 295-96. 

l'ARat296,1193. 

5 



C se 2:09-cv-01 083-MMM-MAN Document 25 Filed 02/16/11 Page 6 of 65 Page 10 #:288 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

9. 

10. 

Portola Middle School received the referral letter on March 18, 2008. Staff member Linda 

Epstein presented the letter to school psychologist Cynthia Freeman-Thompson and 

assistant principal Rosanna Bates. After reviewing the letter, Freeman-Thompson told 

Epstein what should be included in an assessment plan for J. P. Using this infonnation, 

Epstein prepared a Special Education Assessment Plan. It. J.P.'s father signed the Plan, 

consenting to the assessment, on April 4, 2008. 17 Epstein received the signed Assessment 

Plan shortly thereafter and scheduled an IEP team meeting for June 3, 2008. On April 8, 

2008, J.P. 's father requested that the date be changed to June 10, 2008. 18 

On April 4, 2008, Don Stephen Lopez Rinos, the special education teacher at Portola 

Middle School, conducted academic testing of J.P. 19 Rinos administered the Kaufman Test 

of Educational Achievement II ("KTEA II"). He stated in his report that assessment and 

educational planning tools are selected and administered so that they are not racially, 

culturally, or sexually discriminatory and are considered valid and reliable. In J.P.'s case, 

Rinos concluded that no modification of standard procedures was necessary. He noted that 

16The Plan consists of a form created electronically that contains personal information about 
17 J. P. and identifies certain psychological and physical assessments that are to be completed. In 

J.P.'s case, these included: (1) standardized tests to be conducted by a nurse or physician 
regarding J.P.'s health and development, including vision and hearing; (2) standardized tests to 

19 be conducted by a psychologist regarding J.P. 's ability to process, comprehend, integrate, 

18 

synthesize, and apply information; (3) standardized tests to be conducted by a special education 
20 teacher regarding J. P. 's school readiness, reading, written language ability, speech and alternative 

communication; (4) standardized tests to be conducted by a psychologist regarding J. P.' s 
social/emotional status, including his social/emotional development and ability to get along with 
others; and (5) a questionnaire to be evaluated by a special education teacher regarding J.P. 's 
interests, preferences, and readiness to prepare for post-high school living. (AR at 296, 1180-81.) 

21 

22 

23 

24 I7AR at 296, 437-40, 1182. 

25 18AR at 296. 

26 19Rinos has been a special education teacher for more than twelve years. He received a 
27 bachelor's degree in philosophy from Saint John's Seminary College and a master's degree in 

special education from National University. Rinos has a multi-subject teaching credential and a 
28 special education teaching credential for mild to moderate disabilities. (Id.) 

6 



C se 2:09-cv-01 083-MMM-MAN Document 25 Filed 02/16/11 Page 7 of 65 Page ID #:289 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11. 

12. 

13. 

14. 

15. 

J.P. was cooperative and willing to submit to the testing, and that he completed all tasks 

presented to him. Rinos found that the test results accurately reflected J.P. 's abilities and 

skills.20 

J.P. tested at an above 12.6 grade level in reading decoding with a standard score of 131. 

He tested at a 10.6 grade level in reading comprehension with a standard score of 119. 

J.P. 's reading decoding was in the upper extreme range of ability and his reading 

comprehension was in the above average range of ability. Overall, J. P. tested in the above 

average range of reading ability.'1 

J.P. tested at a 12.2 grade level in spelling with a standard score of 135. His spelling 

ability was in the upper extreme range of spelling ability. In a writing sample, J.P. 

demonstrated the ability to write appropriate sentences and supported his thesis by 

providing details. His writing composition ability was in the average range. 22 

J.P. tested at a 12.0 grade level in mathematical applications with a standard score of 122. 

He tested a 10.6 grade level in mathematical computations with a standard score of 116. 

Both mathematical applications and computations were in the above average range of 

mathematical ability, leading to an overall above average range for mathematical ability. 23 

Rinos concluded that J. P. 's academic abilities ranged from the high average to above 

average range. Rinos concluded that J.P. 's weaknesses in writing composition were not 

due to environmental, cultural, or economic disadvantage. 2• 

Freeman-Thompson conducted a comprehensive psychoeducational assessment of J. P. on 

20AR at 296, 1090. 

2 lId. 

22AR at 296, 1091. 

2lId. 

"Id. 
7 
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May 21, 2008. 25 She administered the Adolescent Test of Problem Solving, Test of 

Auditory Processing Skills ("T APS-3 "), Motor Free Visual Perception Test, Third Edition 

("MFVP-3"), Learning Efficiency Test ("LET II"), the Berry-Buktenica Developmental 

Test of Visual-Motor Integration ("VMI"), Sentence Completion Measure, the Connors' 

Parent, Teacher, and Self-Report Scales ("Connors"), Matrix Analogies Test-Expanded 

Form ("Matrix"), the Gilliam Asperger's Disorder Scale ("GADS"), and the Gilliam 

Autism Rating Scale ("GARS"). Freeman-Thompson also incorporated the results of 

Rinos's administration of the KTEA II. She reviewed J.P. 's records, including a health 

assessment conducted by the District nurse, and a review of the 2005 and 2007 assessments 

by Colegrove; interviewed teachers, parents, and J.P.; and observed J.P. in his classroom 

at Laurence School and during testing in a clinical setting. 2
• 

As a result of a written questionnaire and interviews with J. P. and his mother, Freeman

Thompson described J.P. as follows: 

"[J.P.) lives at home with his parents, and his younger brother [aged nine). Both 

Mother and Father work outside the home as attorneys. [J.P.) and his Mother both 

report that they have a good relationship. [J.P.) stated he also gets along very well 

with his Father and brother. In his free time, [J.P.) enjoys playing video games 

and reports that he can play with his Legos for hours at a time. [J. P.) also enjoys 

reading non-fiction books and frequently will choose to read rather than interact 

,5 At the time of the assessment, Freeman-Thompson had nine years of experience as a 
school psychologist with the District and twelve years of experience as a school psychologist 
overall. She received a bachelor's degree in psychology and master's degree in counseling and 
school psychology from National University. Freeman-Thompson holds a pupil personnel 
services credential in school psychology and is registered in California as a marriage and family 

26 therapist. She worked for the HELP group, a non-profit organization, from approximately 1995 
to 2007, where she was trained and gained experience working with students with autism and 
Asperger's disorder. (AR at 297.) 27 

28 ,6AR at 297,448-49, 1094. 

8 
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with his peers. "27 

Freeman-Thompson reviewed J. P. 's past report cards. His third grade report card 

described J.P. as "helpful in the classroom and cooperative" with "excellent potential; his 

lack of focus prevents him from performing at his true ability." H is fourth grade report 

card stated that he was "a kind, interesting, and caring student. During lunch and recess, 

[J.P.] prefers to read. He is encouraged to spend more time interacting with his peers. 

He has so many wonderful qualities to share. He has improved his focus and motivation. 

It is important for him to continue to experience growth in these areas. ,,28 

In the fifth grade, J.P. 's report cards evaluated him in different subject matter areas. In 

language arts, J.P. 's teacher reported that he had become more conscientious about writing 

down and completing his homework, and that "use of the computer hal dJ resulted in 

complete, insightful answers to comprehension questions." The teacher noted that J.P. 

should strive to "continue to be responsible and to complete his seatwork and homework 

in a timely manner." J.P. 's teacher reported that "when he t[ook] his time and show[ed] 

all of his work, [J.P. was] very successful" in mathematics. As respects science, J.P. 's 

teacher noted that "[ s ]pending time during the summer to further improve his 

organizational skills would help [J.P.] be more successful." Finally, in the social studies 

area, the teacher stated that J.P. did not "complete his projects and seat work in a timely 

manner. ,,29 

J.P.'s sixth grade report card stated, with respect to language arts, that he was "good in 

content, but needled] careful editing for common errors in mechanics and spelling." The 

teacher observed that "[i]t often [took J.P.] a long time to generate any ideas before 

writing. [Thus,] [h]e ... often spen[t] an entire period 'thinking,' without putting anything 

on paper. [As a result,] ... [J.P. often] needled] to take work home to complete." J.P. 's 

27 AR at 1095. 

281d. 

291d. 

9 
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teacher expressed satisfaction, however, that he "use[ d] poetry as a way to express 

himself." In mathematics, the teacher found that J.P.'s results were mixed, that his focus 

tended to "wander" and that he had a few missing assignments. The teacher reported that 

J.P.'s notes in class were "messy" and that he often needed extra time to complete tests. 

Finally, the teacher observed that "[w]ith peers, [J.P. was) a loner ... [and had] little 

interaction with peers or teacher. " 

As respects science, J.P.'s teacher found that he was a "bright young man," that he 

"grasp[ed) concepts with ease and [that he was) always prepared for tests and quizzes. " 

Nonetheless, the teacher stated, J.P. struggled to complete and submit work and projects 

on time. The teacher commented that "[p)lanning ahead and breaking the assignment into 

smaller segment[s] should help him complete his work," and continued: "[O)n a regular 

basis his poor organizational skill and work ethic prevent!' 1 him from performing up to his 

potential. He has also been very sleepy and has fallen sound [a]sleep while the class was 

in progress. . . . [HJe has had special seats with less distraction, worked on projects with 

[the] teacher one on one after school, [and) hard) extra time given for assignments and 

projects. " 

J.P.'s social studies teacher reported that J.P. had had trouble learning to complete a five

paragraph essay, that he "need[ed)to take care that [his] topic sentences ... [did) not 

contain any details," and that he "[n)eed[ed) to be sure that he [was) giving complete 

information, defining terms when necessary" and "that the statements he [was] making 

[were] factually true and not his opinion." J.P.'s physical education teacher reported that 

he was "sometimes lethargic and uninterested in the activities." The teacher also 

observed: "On occasion[], [J.P.] can become overrun with what appears to be rage. He 

becomes visibly worked up, shaking and flexing his hands and arms in an attempt to 

remain in control. He has acted out in this impulse striking another student." 

The teacher supervising J. P.' selective - the student newspaper - reported that he was 

"disconnected from the class and his classmates." The teacher stated that, although J.P. 

had had some success as the newspaper photographer, he had been unable to "focus 

10 
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[enough] to write anything or [to] listen to the lecture," and "sometimes needed to hear 

directions twice." The teacher noted that J.P. did not "interact with his classmates in any 

way. At lunch, [J. P.] takes his lunch and his book and sits by himself, not socializing with 

anyone." J.Po's English teacher reported that he "seem[ed] [tired], uninterested and his 

head often [was] on his desk." The teacher noted that J.P. "read[] a lot, constantly, but 

more as an escape from interaction with peers"; that "[i]n class, he ha[d] difficulty 

generating ideas" and would "often sit and do nothing for extended periods of time. He 

has little to no interactions with peers." J. P. 's teacher reported that in history, "he [was] 

inattentive, put[ ] his head on desk, and seem[ed] tired"; that he paid attention 

"sporadic[ally]" and that he lost track of the class direction. The teacher commented that 

J.P. had "not made any significant friendships," that he sat "alone at lunch," and that he 

"pick[ed] at the skin on his arms and chest. ,,)0 

During his session with Freeman-Thompson, J.P. made "little eye contact and spoke 

little," although he answered all questions put to him. Freeman-Thompson noted that 

"[t]hroughout the assessment [J.Po's] attention span and concentration were impaired," 

although "he was easily redirected to [the] task at hand." She also commented that J.P. 

"pick[ed) at his skin (arm), and play[ed] with his fingers. He also cracked his knuckles" 

incessantly. J.P. "explain[edJ ... how he came to the answer he got" but made 

"unnecessary comments"; on being told there were four questions left, for example, he 

said "4, 3, 2, I; blast off. ,,)1 

Freeman-Thompson observed J. P. in class at Laurence School. When she arrived, J. P. 

was in an assembly. She noted that J.P. at first appeared "uninterested and bored," but 

during a performance sang a solo without hesitation. During a picnic activity, J.P. took 

food "and then sat by himself eating ... and licking his fingers." Teachers and students 

unsuccessfully encouraged him to engage with peers. In the classroom, Freeman-

lO AR at 1096-97. 

lIAR at 1098. 

11 
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Thompson noted that J. P. "initially had his head on his desk for the first 5 minutes and 

then sat up and began to pick at his arm. He did not participate until he was called on by 

the teacher." In science class, J.P. "appeared to be off task and was observed looking 

around the room and not sitting properly in his chair. The teacher attempted casually to 

redirect him and engage him." During the lunch period, J.P. "did not engage with any 

peers. . .. [Instead,] [h)e ... read[ ) a book ... off to the side. ,,32 

Freeman-Thompson administered the Matrix, which assesses nonverbal reasoning ability. 

The test is comprised of abstract visual patterns that require analysis; it includes tasks that 

require serial reasoning, spatial visualization, and analogous reasoning. J.P. received an 

overall score of 122, within the "superior" range. 33 

The LET II is a test of immediate, short-term, and long-term memory. It examines how 

effectively a person processes and retains information presented visually and auditorily. 

On the auditory and visual memory subtest, J. P. was required to repeat a series of orally 

and visually presented alphabets verbatim. J. P. 's auditory memory was in the average 

range, with a standard score of 101. His visual memory was in the high average range 

with a standard score of 115. Freeman-Thompson concluded that J. P. had strong ability 

to retain information in an unordered sequence both visually and auditorily." 

The TAPS-3 is a measure of auditory processing skills in the areas of phonological 

processing, memory, and cohesion (auditory comprehension and verbal reasoning). Skills 

in these areas are associated with the ability to process sounds and to recall and understand 

verbal information. J.P. was able answer literal questions based on a brief passage read 

to him and demonstrated adequate ability to draw inferences and understand implied 

meanings. Freeman-Thompson concluded that J.P. did not have a deficit in auditory 

32AR at 389, 1099. 

33AR at 297,446-47, 1099. 

"AR at 297, 1099. 

12 
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processing. " 

The MVPT-3 is a measure of visual perception skills, such as visual processing and 

memory, measuring interpretation and recall of visual information. Skills in these areas 

are associated with academic tasks that involve visual perception or visual memory. 

Freeman-Thompson concluded that J. P. 's skill set fell within the average range and that 

he did not demonstrate a processing deficit in overall visual perception skills. 36 

The VMI is a drawing task, which measures the integration of visual perception and fine 

motor skills. J.P. was required to copy shapes and symbols that were presented visually. 

This skill set affects a student's ability to take notes off the board or copy information from 

a book onto paper. The results of the test indicated that J. P.' s visual motor integration 

skills were in the average range and that he had adequate ability to copy shapes and 

symbols." 

The Adolescent Test of Problem Solving is designed to assess a student's language-based 

critical thinking skills, evaluating the extent to which the student's language strategies use 

logic and experience. The test focuses on a broad range of critical thinking skills that 

include clarifying, analyzing, generating solutions, evaluating, and effective thinking. 

J. P. scored in the superior range with a standard score of 122. J8 

Overall, Freeman-Thompson concluded that J.P.'s "cognitive skills [were] solidly in the 

average range of ability. Strengths [were] noted in language based critical thinking skills, 

visual perception, visual memory, auditory memory, nonverbal reasoning, auditory 

procession and visual memory integration skills." Freeman-Thompson conCluded that 

"(t]hese strengths should allow (J.P.] to demonstrate success in his academic program. 

Significant weaknesses are noted in his ability to sustain attention, concentrate, and exert 

"AR at 297,450-51, 1099. 

36AR at 297,451-52, 1099. 

37AR at 298,444, 1101. 

38 AR at 298, 1101. 
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34. 

control. .. 39 

As respects J. P. 's language and communication skills, Freeman-Thompson concluded that 

they "appear[ ed) adequate for the classroom. He was observed to speak in complete 

sentences, ask and answer questions, and initiate occasional comments. His vocabulary 

appear[ed) age appropriate in informal conversations," and he spoke "clearly with no noted 

articulation problems. "40 

With respect to J.P.'s motor abilities, Freeman-Thompson found that he was "able to 

participate in all sports with same age peers. On the VMI, [J.P.) scored in the average 

range." Freeman-Thompson noted, however, that "his hand writing and printing [were) 

difficult to read. ,,41 

Freeman-Thompson administered a sentence completion measure, which is a twenty-item 

fill-in test that requires the student to supply an ending for incomplete sentences. The test 

is designed to elicit feelings about family, likes, dislikes, fears, and needs. She also 

administered the Children's Depression Inventory, which contains five factor scales: 

negative mood, interpersonal problems, ineffectiveness, anhedonia, and negative self

esteem. J.P. 's responses suggested that he had "sad feelings, feeling like crying, worrying 

about 'bad things,' being bothered or upset by things, and inability to make up [his) mind. 

[J.P.) indicated that he has problems and difficulties in interactions with people, including 

trouble getting along with others, social avoidance, and social isolation. His response to 

Anhedonia ... suggest[ed) that he hald] an impaired ability to experience pleasure .... 

[J.P. also] indicate[d] that he ha[d] low self-esteem and Self-dislike. ,,4' During Freeman

Thompson's interview with J.P., he stated that he did not have many friends and that he 

would like to have more. He also reported being teased at school. 

39 AR at 1101. 

401d. 

4l/d. 

42AR at 298, 1102-03. 
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Freeman-Thompson opined that the results of the GADS test, which compiles information 

gathered from teachers, parents, and the student, were incongruent; the parents' responses 

suggested a low/no probability of Asperger's Disorder, while the teachers' responses 

suggested a high probability. Freeman-Thompson found that J. P. exhibited several 

characteristics of Asperger' s Disorder, including a failure to develop age-appropriate peer 

relationships, a lack of spontaneous interest in sharing experiences with others, a lack of 

social or emotional reciprocity, a "fascination and exaggeration of interest in Legos," and 

a tendency to become deeply frustrated and disappointed by his social difficulties"l 

Freeman-Thompson personally observed J. P. at her office at Portola Middle School and 

in the classroom at Laurence School, and confirmed that J.P. had attention issues, that he 

engaged in "inappropriate interactions ... as far as boundaries and social norms [went)," 

and that he was "aloof' in the classroom setting, requiring a great deal of redirection and 

prompting. Speaking with one of J. P. 's teachers at Laurence School, Freeman-Thompson 

gleaned that J.P. was "very needy," that he "struggle[d) with peer interactions, require[d) 

a lot of one-to-one assistance, [and that he) ha[ d) difficulty starting a task." Freeman

Thompson concluded that J.P. was "an adorable, bright, little boy who ha[d) strength in 

many areas of cognition and in processing ... ," but "significant weaknesses in the social 

realm ... , very poor social skills ... [and) significant attention related issues ....... 

Freeman-Thompson noted that J.P.'s handwriting was messy and slow. She did not 

discuss with J. P. whether he preferred to use a laptop in lieu of handwriting his 

assignments, however. 45 Freeman-Thompson testified that, in deciding whether to place 

a student in a particular non-public school, the District does not consider whether a school 

43AR at 390, 1105. 

44AR at 382-87, 443. 

45AR at 388. 
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offers the type of assistive technology required by a student.46 

Based on these findings, Freeman-Thompson concluded that J.P. was eligible for special 

education services under the category of Autism. 47 At the hearing, however, she that while 

J. P. had organizational, attention, and peer-interaction issues, his grades remained intact. 

She described J.P. as a "very bright student. ,,4' 

On May 7, 200S, the parents returned the Student Information Questionnaire for Parents 

and Guardians ("Questionnaire"). J.P.'s parents indicated that they "would want the 

school to carefully evaluate [J.P.J in all areas of suspected disability, find him eligible if 

that's what the assessments indicate and then provide an appropriate educational placement 

that addresses his unique needs. ,,49 

C. The IEP Meeting 

On June 10, 200S, the District convened J.P.'s initial IEP meeting. J.P.'s parents, their 

attorney, N. Jane DuBovy, administrator Rosina Bates, general education teacher 

Gutierrez, school nurse Parisinia, Freeman-Thompson, and Rinos were all present at the 

IEP meeting. Bates served as the facilitator for the lEP meeting. 50 

The IEP team concurred with Freeman-Thompson that J.P. was eligible for special 

education under the category of Autism. J.P.'s parents participated in the meeting, but 

communicated most of their comments through DuBovy. Freeman-Thompson, Rinos, and 

J.P. 's parents testifIed that the meeting became less tense once the eligibility determination 

was made. The IEP team concluded that a comprehensive middle school such as Portola 

was not an appropriate educational environment for J . P. It also determined that a smaller 

46AR at 433. 

47AR at 1106. 

<BAR at 385. 

49 AR at 441, 1092. 

sOAR at 299. 
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educational envirorunent at a non-public school ("NPS") would be appropriate. 51 

The IEP team discussed the admissions and selection process for NPS placement. J. P. 's 

parents and their attorney were advised that J.P. would have to apply for and interview 

with prospective NPSs. Bates asked J. P. 's parents if they wanted an interim placement for 

J.P. in the event he was not accepted by a NPS before the school year started. The parents 

and their attorney responded that they did not want an interim placement and preferred to 

reconvene the IEP meeting so that the district could detail how it would provide an FAPE 

in September if J. P. had not been accepted by an NPS. The IEP team acceded to this 

request and did not explore interim placement options. It is clear, however, that any 

interim placement would not have been at Portola as the IEP team had already determined 

that Portola, as a comprehensive middle school, was not an appropriate placement for a 

child with J.P. 's special needs. Administrator Bates, moreover, would have had to consult 

a program specialist to determine what interim placement was appropriate. 

Once J.P. was accepted to an NPS, his parents were required to contact the district so that 

the June 10, 2008 IEP could be finalized and signed." J.P. 's mother testified that 

17 51 AR at 299-300. Although the term "non-public school" was used throughout the hearing, 
the AU elicited testimony from Freeman-Thompson that NPS actually refers only to state-certified 

18 non-public schools. (AR at 392.) 

19 52Plaintiff's counsel questioned Freeman-Thompson regarding the failure to identify the 
20 type of NPS placement in the IEP that was appropriate for J.P.: 

21 

22 

23 

24 

25 

26 

27 

28 

"[DuBovy:] And up here it says that the IEP team has determined that [a] 
comprehensive [middle school] is not appropriate. And NPS would be an 
appropriate setting; is that correct?" 
[Freeman-Thompson:] Where are you reading? 
[DuBovy:] At the top of the first paragraph. 
[Freeman-Thompson:] On page 129? [AR at 1132] 
[DuBovy:] Yes, last line of the first paragraph, 'An NPS would be a more 
appropriate setting.' 
[Freeman-Thompson:] Yeah. 
[DuBovy:] Okay. Where does it describe in this document, and you can look 
beyond page 12 [AR at 1132] if you wish, you can tell me. Where does it describe 
what the NPS placement should look like. 
[Freeman-Thompson:] Can you ask me that again? 

17 
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[DuBovy:] Yes. Where on this document does it describe the type of educational 
setting that would be appropriate or define [the type of] NPS that would be 
appropriate for [J.P.]? 
[Freeman-Thompson:] I don't believe it does anywhere. 

* * * 
(DuBovy:] Okay. Where else could it be described, [the] specific type of 
placement that would be appropriate for [J.P.]? 
[Freeman-Thompson:] It would be on page 12 [AR at 1132]. 
[DuBovy:]It would be on page 12? But it's not described there; is that correct? 

* * * 
[Freeman-Thompson:] Well it just says an NPS would be a more appropriate setting. 
[DuBovy:] Do you know how many NPS placement[s] or schools are contract[ed] 
with LAUSD? 
[Freeman-Thompson:] I have no idea. 
[DuBovy:] Would it be more than five? 

* * * 
[Freeman-Thompson:] I could probably name ten at least. So J do know that 
there's a large amount. 
[DuBovy:] Okay. So based on this document there wouldn't - the parents wouldn't 
have any information on what would be an appropriate educational setting, other 
than some generic NPS; is that correct? 
[Freeman-Thompson:] Yes. 
[DuBovy:] Okay. And are NPS placements named specifically in this document? 
[Freeman-Thompson:] No. 
[DuBovy:] Okay. And then it says - further down it talks about that - to be 
accepted in an NPS the student and parents must interview and the student must 
meet the initial criteria of the NPS. Do you see that? 
[Freeman-Thompson:] Yeah. I know that [by] heart. Yes. 
[DuBovy:] Okay. All right. You know it by heart? 
[Freeman-Thompson:] Yeah. 
[DuBovy:] Because this is, like, a standard paragraph? 
[Freeman-Thompson:] No, because the protocol is that at an fEP that we would 
write to determine that an NPS would be the most appropriate. And there's 
protocol that we follow after that. And the NPS has their own." (AR at 393-96.) 

27 Freeman-Thompson later testified that an IEP was not considered final until there was a specific 
offer of placement. (AR at 481.) She stated that she played no role in the selection of 

28 placements. (AR at 481.) 

18 
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for schools.,,53 

Bates testified that J.P. 's parents were active listeners during the IEP meeting, but not 

active participants. She noted tbat tbeir attorney spoke for them in the meeting, and that 

tbey did not express a preference for any specific placement or mention Bridges. Neither 

the parents nor tbeir attorney requested additional assessments nor sought an explanation 

of the assessment process. Bates said tbat from her perspective, the only tbing tbat 

remained to be done at the end of the IEP meeting was to have the parents advise her of 

tbe NPS tbey had selected so tbat she could include the name in the IEP and prepare a final 

copy for the parents' signature. Bates believed eligibility for special education services, 

goals, and related services had already been determined. 

The IEP meeting set goals for J.P. in the areas of reading, mathematics, written language, 

vocational education, behavioral support, and social skills/social emotional support. The 

mathematics and reading goals focused on J. P. 's participation in tbe classroom setting. 

The written language goals focused on his organization of a three paragraph essay and his 

punctuation. The vocational education goals focused on improving J.P. 's organizational 

skills generally, his ability to stay focused and on task, and completion of assignments on 

time. The behavioral support goals focused on improving J.P.'s social interactions in 

situations such as oral discussions and study groups. The social emotional goals focused 

on initiating interactions witb peers in unstructured situations.~· 

The IEP team defined J.P. 's present levels of performance ("PLOPs") using the KTEA II 

results, psychoeducational testing results, observations, and discussion among the IEP team 

members. The team developed PLOPs for reading, matbematics, written language, 

vocational education, behavior, cognitive processing, and social emotional functioning. 

They reflected that J.P. 's disability did not affect his reading or matbematics abilities. The 

IEP team found tbat J.P. had relative strengths and weaknesses in each, but did not note 

l3AR at 675. 

"AR at 300, 1117-22. 
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any deficits in reading or mathematics. The team concluded that J . P. was functioning at 

or above grade level in these areas .ll 

The IEP team noted that J.P.'s disability impacted his written language ability, although 

not his spelling ability. It found that J. P. 's penmanship was weak, that he wrote quickly 

and sloppily, and that he had difficulty with writing structure and mechanics. The IEP 

team noted that J. P. took a long time to generate thoughts to put down on paper, that his 

focus wandered, and his notes were messy. It also found that he turned assignments in 

late, had erratic class participation, was inattentive, lacked organizational skills, was 

missing books and assignments, and was not prepared in class. j6 

The IEP team noted that J. P. 's disability impacted his ability to demonstrate appropriate 

social skills with peers. It found that he removed himself from peers, was alienated from 

his classmates, was alone most of the time, was disconnected from the class and read 

independently as a way to avoid peer interactions. The IEP team concluded that J. P.' s 

disability led to low self-esteem and poor frustration tolerance, which affected his 

performance at school. It noted that social stress caused shyness and isolation, and 

commented that J. P. needed to feel accepted in order to profit from interventions. Finally, 

the team reported that J. P. had a severe attention and concentration deficit that contributed 

to daily frustration; it noted that his inconsistent focus and concentration difficulties 

produced erratic performance and a lack of comprehension. 57 

The rEP team recommended the following accommodations to assist J. P.: clarification of 

directions; reinforcement of instructions; visual, auditory, and kinesthetic strategies as 

needed; teacher prompting as needed; proximity to the teacher; positive reinforcement; 

shorter assignments; dividing assignments into parts; and providing extra time as needed. 

The IEP team believed that J.P. needed to perform more consistently, and suggested that 

55 AR at 300, 1110-11. 

'6AR at 300-01,1111-12. 

57 AR at 301, 1115. 
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breaking larger tasks into smaller segments, providing additional time to complete tasks, 

and reinforcing his progress would assist J.P. in this regard. The IEP team concluded that 

J.P. would benefit from using a schedule book or daily planner for assignments and being 

placed in a small class setting. It recommended that he have frequent breaks and a safe 

place when he felt overwhelmed. Counseling was recommended to help J.P. develop 

coping strategies, and address peer interactions and attention issues. The team felt that 

positive reinforcement would encourage J.P. to maintain focus and motivation. 58 

The IEP team offered J.P. an unspecified NPS placement, goals, supports, 

accommodations, and an extended school year ("ESY"), a behavior support plan, and 

related services consisting oftransportation and counseling once a week for thirty minutes 

per session. J.P. was to use the district's general education curriculum with modifications 

as noted in the IEP. J . P.' s mother testified that, although not specifically offered as a 

placement at the IEP meeting, the Village Glen school was discussed. Freeman-Thompson 

opined that the team would likely hold an amendment IEP meeting within thirty days after 

J.P. enrolled at an NPS for the purpose of refining fEP goals and services. 

Because V mage Glen had been discussed, J. P. 's mother called the school from her car 

after leaving the IEP meeting to arrange for a visit.'· 

D. The District's Multiple-Placemeut Offer 

Some time after the IEP meeting, district staff created an SE-25 form for J.P. The SE-25 

is an internal district form used to recommend an NPS placement. The preparer enters 

information justifying the need for an NPS. as well as special factors to be considered, and 

outlines a transition plan for return to the school of residence. According to Freeman

Thompson, it usually takes approximately two weeks after an SE-25 is generated for the 

NPS office to provide a student's parents with the names of three appropriate NPS 

placements for review. Although testimony was elicited that an SE-25 was created soon 

.8AR at 301, 1123-24. 

'·AR at 675. 
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I after the IEP meeting, the SE-25 form for J.P. is not dated or signed and does not indicate 

2 who prepared it. Among the factors the form identifies as relevant in selecting a placement 

3 is the fact that J.P. "requires a therapeutic environment that can support his emotional, 

4 social and educational needs. There needs to be structure and transitions slowly 

5 implemented." The section of the form that calls for identification of the NPSs discussed 

6 at the IEP meeting does not list any specific placements. 60 

7 53. On August 6, 2008,61 Bridgett Arce6' of the District NPS office sent J.P. 's parents a letter 

8 identifying three schools that were contracted with the District and that had been identified 

9 as appropriate for J.P. 's needs. These were North Hills Preparatory School ("North 

10 Hills"), Park Hill School ("Park Hill"), and Village Glen School ("Village Glen"). 

II District personnel testified that North Hills was selected because the program is built 

12 around the interests of the students, it is college preparatory, and it offers both social skills 

13 and honors classes. The social skills program is for high functioning autistic children, 

14 emotionally disturbed children, and children with specific learning disabilities. North Hills 

15 has 70-80 students and a 6 to 1 student/teacher ratio. Park Hill was selected because it has 

16 a strong counseling component and a social skills program incorporated into the 

17 curriculum. Honors classes and a sports program are offered there. Village Glen was 

18 selected because it has extensive programs for children on the autism spectrum. Although 

19 the school has 200 students, the PACE program it runs has 60-70 students. In elementary 

20 

21 
"'AR at 302, 1189. Freeman-Thompson was unable to identify which district employee 

22 prepared the SE-25 form. Nor could she state whether the form was sent to J.P. 's parents. (AR 
at 396.) Bridgett Arce, who forwarded the SE-25 to J.P. 's parents, said that the fonn would have 
been reviewed by Gabriel Davis before being sent to the parents; she did not identify who 

24 prepared the SE-25, however, nor state what position Davis held. (AR at 845-57.) 

23 

25 6lFreeman-Thompson testified that, based on her experience, the two months it took to 
26 prepare J.P. 's SE-25 (from June 10 to August 6, 2008) was an unusually long time. (AR at 397-

98.) 

27 

28 
., Arce is a credentialed special education teacher with experience in the special education 

field. (AR at 304.) 

22 



Ca e 2:09-cv-01083-MMM-MAN Document 25 Filed 02/16/11 Page 23 of 65 Page 10 #:305 

1 and junior high school, Village Glen students are in a self-contained class. Village Glen 

2 offers a social skills program with an emphasis on the issues faced by students on the 

3 autism spectrum. The PACE program has a challenging, differentiated curriculum that 

4 meets and follows state standards. Arce testified that she took into account the level of 

5 behavioral problems common among students in the PACE program in deciding whether 

6 it was appropriate for J. P.; she did not feel it was appropriate for J. P. to attend a school 

7 with students whose behavioral problems led them to be "aggressive." Although district 

8 representatives testified to these rationales at the administrative hearing, the August 6, 

9 2008 letter to J. P. 's parents merely listed the three schools and requested that the parents 

10 promptly telephone each and schedule interviews. 63 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

6JAR at 302, 851-55, 857, 1142. At the administrative hearing, plaintiff's counsel asked 
questions about the manner in which a parent could obtain assistance and information from the 
District regarding NPS placement: 

[DuBovy:] Ms. [A]rce, are you tamiliar with the LAUSD policy manual regarding 
NPS? 
[Arce:] Yes. I'm going to say, yes. 
[DuBovy:] Okay. . .. And isn't it true that when you're making a nonpubIic 
school determination that the policy manual said that the nonpublic services 
department in collaboration with the support unit and the parent will identify 
available and appropriate NPS options for consideration by the IEP team? 

* * * 
[Arce:] I believe the manual says that, yes. 
[DuBovy:] And in this case what efforts did you make to collaborate with the parent 
to identify available and appropriate NPS options? 
(Arce:]l did not. 
[DuBovy:] What - the next line says, 'The nonpublic services department will assist 
in arranging visits to the schools by the parent and the student.' What efforts did 
you make to assist the parent in visiting the schools that were identified in the 
August 6th letter? 
[Arce:] I did not. 
[DuBovy:] And what efforts did you make to explain to the parents and the student 
all the intake procedures that may be required by the proposed placement? 
[Arce:] I did not. 
[DuBovy:] And what information did you supply to the support unit regarding 
additional information after the parent visited Village Glen? 
[Arce:] I don't recall. 
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J.P. 's mother, Amy Freilich, reviewed North Hills and Park Hill online. After reviewing 

the information available on the schools' websites, she determined that neither was 

acceptable. She was concerned that North Hills had only one seventh grader for the 

upcoming year and that the focus of the school was on behavior and not academics. She 

had concerns about Park Hill because 53 % of the student population had been designated 

as emotionally disturbed. Neither of the schools was open for her to visit by the time she 

received the August 6, 2008 letter. Both, however, were accepting applications and 

making admissions decisions. 64 

Freilich visited V iIIage Glen and attended an open house informational session before 

receiving the August 6, 2008 letter. Village Glen is operated by the HELP Group. The 

Valley Glen, California campus of Village Glen was selected because of its proximity to 

J.P.'s home. Village Glen's director, Pamela Clark, and the Village Glen brochures on 

which the AU relied describe the program as having small classes with a 6 to 1 

studentladult ratio and an emphasis on special needs associated with Asperger's Disorder, 

high functioning autism, anxiety-related disorders, and NLD. All of the Village Glen 

teachers have special education credentials. Village Glen offers the PACE program for 

academically gifted students with Asperger's Disorder or other related social 

*** 
[DuBovy:] And what did you do - efforts did you make to reconvene the rEP team 
meeting to include participation by a representative from the nonpublic school? 
[Arce:] r did not attempt to reconvene. 
[DuBovy:] And then it says, 'The IEP team may then consider a specific nonpublic 
school as an appropriate offer of FAPE.' What efforts did you make to ensure that 
an IEP team [meeting] was held to then consider a specific school for offer of 
FAPE? 
[Arce:] I didn't. 
[DuBovy:] And why not? 
[Arce:] I don't know." (AR at 875-77.) 

64 AR at 302, 678-80. 
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communication issues. 61 Village Glen offers a full array of extra-curricular activities 

including sports, music, and art. Many of Village Glen's students go on to college or 

transition back to comprehensive general education campuses. 66 

As part of the Village Glen admissions process, parents typically attend an introduction 

session, which offers an overall introduction to the HELP Group and its programs. This 

session is followed by a small group break-out with parents and staff from particular 

schools. Generally, parents then tour the school and are able to ask staff questions about 

the program. Freilich attended a session in August 2008. The next step in the admissions 

process following the introductory session is typically the submission of an application and 

a follow-up interview of the applicant and his or her parents. The school considers the 

interview an important means of evaluating whether the applicant will be a good fit for the 

school and whether his or her parents are comfortable with Village Glen's approach."7 

Freilich testified that during the introductory session, a therapist described the PACE 

program in such a manner that she concluded that "all of the children were generally 

perceived to be there because they had social deficiencies. . . ." The therapist 

"specifically stated that it was not a good place to try and develop peer-to-peer 

relationships, that all of the learning and social skills was done by teaching - directed 

teaching and that in fact the children who came there generally [ ]tended to regress rather 

than to progress in terms of their social skills initially, because the peer relationships were 

not positive. n Freilich" felt that I had a son who had been very withdrawn and somewhat 

depressed by the end of the year[, and she was concerned that the PACE program was a] 

setting where that kind of behavior might not only continue, but actually become worse. 

" She did not feel that the program "was really going to in any way be positive for 

61Such children are denominated "twice exceptional" students. 

66AR at 303,675-76, 1184-88. 

67AR at 303. 

25 
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[J.p.r68 Pam Clark, an employee at the HELP group, testified that she "wouldn't say 

[children in the program] regress. They probably just really have poor peer relationships. 

I mean our kids do not adjust to change, . , , They just have a long way to go before they 

- they are able to develop."69 

After receiving the August 6, 2008 letter, Freilich met with the Village Glen elementary 

and middle school principal for one hour to get a sense of the school. The principal had 

not heard of J ,p, and did not know that the district had given J, p, a guarantee of admission 

to the program. Freilich and the principal discussed Village Glen's academic program, the 

test books, the seventh grade program, the art and music program, and the social skills 

curriculum. Freilich felt that the principal discouraged the use of computers at Village 

Glen. She observed classrooms and lunchtime. At lunch, she saw five of the eight seventh 

grade students using hand-held video games rather than interacting. A sixth student was 

observed just staring off into space. It appeared to Freilich that most of the students had 

severe social skills deficits. In addition, Freilich gleaned from her conversation with the 

principal that while the school would apply "accommodations" for some students, they did 

not have a "differentiated learning program. ,,70 

68AR at 677-78. 

69AR at 969. 

'OAR at 303-04, 673-74, 695-98. An accommodation is different from differentiated 
learning. (AR at 763.) Allowing a student to answer orally rather than in writing is an 
acconunodation. Providing a curriculum with differing levels of difficulty is differentiation. (AR 
at 763-64.) 

Clark confirmed that the PA CE program offers accommodations rather than differentiated 
learning. "The acconunodations that we use, we use a lot of acconunodations. We don't modify 
it, because if we modify it it changes the content of what you're teaching." (AR at 952.) When 
asked if the PACE program includes enrichment opportunities, Clark stated that the PACE 
program itself is an enrichment opportunity. She described the Great Books program and others 

26 "that are the same kind of programs that are out there for kids in the public schools that are 
gifted" as enrichment programs. (AR at 954.) Later, however, Clark stated that sometimes a 
teacher's aide may "take a group of kids and move them to another room and work on a partiCUlar 
area of math, where the other kids are working at maybe a higher area of math. So we 

27 

28 

26 
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Freilich also took a tour of the campus. She testified that she "observed children who I 

didn't feel were as socially competent as a group, you know, as I felt [J.P.] was. Some 

of them were sitting on the floor, you know, with their mouths open or you know, racing 

around in the classroom. And the supervision didn't appear to be all that strong. So I was 

concerned that it not be the best fit for him if I was trying to get him to be even more 

social. .71 

E. The Parents' Unilateral Placement and the District's Single Offer 

On August 11, 2008, J. P. 's parents notified the district that they had enrolled J. P. at 

Bridges Academy for the 2008-2009 school year. Their letter stated: 

"We are enrolling [J.P.] at Bridges because we disagree with the district's offer in 

the most recent IEP. [J. P.] requires a unique and specialized educational 

environment in which he can receive [a] challenging academic curriculum, 

differentiated instruction, and facilitation of appropriate social skills. Furthermore, 

although the IEP was held in June, we did not receive any further information 

regarding the specific Non Public Schools until August 6th. No finalized IEP is in 

place for the start of the school year, and it is unacceptable to continue to delay an 

appropriate placement for [J.P.].·72 

Bridges is not a certified NPS and does not contract with the District. The August 11, 

2008 letter was the first time district staff had any indication that J.P.'s parents were 

considering Bridges. It was also the first time the parents notified the district that they 

were dissatisfied with the IEP process. On August 22, 2008, the parents filed a Due 

Process complaint against the district. On August 29, 2008, the district responded. 

Arce reviewed the June 10, 2008 IEP and the SE-25 form and discussed them with her 

24 colleagues Barbara Gottesman and Martin Myers, who oversaw and coordinated the 

2S 

26 differentiate in that way.· (AR at 971-72.) 

27 71AR at 678. 

28 nAR at 302-03, 1190. 

27 
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1 district's contacts with several NPSs. Arce ascertained that of the three schools identified 

2 by the district, J.P.'s parents had visited only Village Glen. Arce contacted Village Glen 

3 on J. P.' s behalf and asked that his IEP be reviewed to determine whether he would be an 

4 appropriate candidate for the PACE program. Arce told Village Glen she contemplated 

5 making a "single offer of FAPE." After the HELP Group's director of admissions 

6 reviewed the IEP using the District's computerized Welligent system, Arce received 

7 confirmation that Village Glen would accept J.P. into the program. On September 6, 

8 2008, the district sent J. P. 's parents a "single offer letter," identifying the PACE program 

9 at Village Glen as the district's offer ofFAPE for the 2008-2009 school year." Freeman-

10 

11 

12 

13 

73AR at 304, 1183. Arce testified that she did not select the PACE program as the single 
appropriate offer of a FAPE. Rather, she stated, Tom Komp, who is an employee of the HELP 
Group that oversees Village Glen, made the decision. (AR at 858, 883.) Clark also confirmed 
that Komp had made the single offer of a FAPE. (AR at 949-50.) Arce did not indicate why, or 
under what grant of authority, the decision was delegated to Komp. She was asked why, if Komp 

14 told her in August that the PACE program should be the district's single offer of a FAPE, it took 
until September 4, 2008 to generate the single offer letter, given that she knew the school year 
began the day after Labor Day, which in 2008 fell on September I. She responded: "I couldn't 

16 tell you." (AR at 883-84.) 

15 

17 During Clark's testimony, plaintiff's counsel attempted to determine the rationale for the 
decision given her earlier statement that the interview process was a necessary part of concluding 

18 that the PACE program would be an appropriate placement for J.P.: 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

"[DuBovy:] So let me just understand the process because I'm a little unclear on 
the process here. If the District makes a single offer of FAPE, it doesn't require 
Village Glen to gather or meet with the parents and get the interview. So then, the 
District makes the offer which goes out to the parent. If the parent accepts the 
offer, they then apply to Village Glen and go through the application process? 
[Clark:] [Yes.] 
[DuBoy:] Okay. And if during that time, based on parent interview or interview 
with others that have been working with [J.P.] outside of the lEP information, if 
Village Glen then learns that the PACE program is not appropriate for [J.P.] or for 
the child, -
[Clark:] Vh-huh; 1 see what you're saying. What do we do? 
[DuBovy:] What do you do? 
[Clark:] He still comes to the PACE program. 

*** 
[DuBovy:] That's the point of the parent interview process, isn't it, to tease out 
these issues prior to actually the child enrolling in a particular program? 

28 
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1 Thompson testified that she did not know how the District came to offer the PACE 

2 program as a placement, but she believed that it was an appropriate placement. Freeman-

3 Thompson said that J.P. did not need an environment with "typical peers" because 

4 interactions with typical peers were not working at the Laurence School. Rather, she 

5 opined, J.P. needed an intense social skills program and an environment in which to work 

6 on those skills so that he could transition to an environment with typical peers. Freeman-

7 Thompson felt that the PACE Program was an appropriate placement for J.P. because it 

8 would prepare him to function in the real world. She noted that it was a more structured 

9 program than the Laurence School with a social skills curriculum. She also believed that 

10 J. P. would benefit from the extra-curricular activities the PACE program offered, such as 

11 the music program. Recalling her attendance at his solo musical performance at the 

12 Laurence School, she stated that she felt it was important for him to have a creative 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

[Clark:] It is. 
[DuBovy:] And yet, in [J.P. 's] case, this process with the parent has never 
occurred; is that correct? 
[Clark:] As far as I know, it has not. 

*** 
[DuBovy:] So if an IEP were ever held and the parents did consent to this 
placement, how long would the enrollment process take? 
(Clark:) It can happen in a day or two. 
[DuBovy:] Okay. And that's, of course, then, barring any other information that 
could come in? 
[Clark:] Barring anything that would make us not . . . want to accept . . . him? 
[DuBovy:) Yes. 
(Clark:) We would still accept the child. If we were going to say that we will be 
a single offer ofFAPE, we're going to honor that. We're going to be a single offer 
of FAPE .... So if he wasn't a PACE student and he was just a Village Glen 
student, he's still appropriate for the school. It's just - or if he was behavioral to 
an extent, he's still appropriate for a program of the school. So that's what I was 
saying. We have enough programs within Village Glen and Sherman Oaks [that it 
is] probable, if he's been diagnosed with Asperger's, that he would probably be a 
good match at our school in some program. 
[DuBovy:] Okay. But with the - What's your understanding of a single offer? Is 
it the school or is it the school and program? 
[Clark:] It's the school." (AR at 985-89.) 

29 
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outiet.'" 

On September 24,2008, Freeman-Thompson contacted J.P.'s parents and asked that the 

fEP team meeting be reconvened to finalize the fEP. Freilich wrote Epstein that she had 

agreed with Freeman-Thompson that the IEP could be finalized by facsimile; she asked 

that a copy of it be faxed. As of the date of the hearing before the AU, the district had 

not sent a finalized IEP to J.P.'s parents for review and signature." 

J.P. started the 2008-2009 school year at Bridges on August 25,2008. J.P. 's father, Neil 

Popowitz, stated that he had seen a marked change in J.P. since he had been attending 

Bridges. Popowitz observed that J. P. had friends and was spending time with friends at 

school and outside of school. Popowitz described J.P. as a "shining boy,~ "a happy little 

boy." Popowitz testified that J. P. was excited about going to school in the morning and 

that he would be devastated if he had to leave Bridges. J.P.'s psychologist, Jessum, 

similarly stated that J . P. seemed much happier and engaged since attending Bridges. He 

noted that J.P. seemed to have found a group of friends. 7. 

Jessum," plaintiffs expert Abbe Barron,'8 and Colegrove,9 all testified that they believed 

17 74AR at 304, 473. 

18 75AR at 305. Freeman-Thompson was unable to say whether a final IEP had been 
19 prepared. (AR at 482-83.) J.P. 's father testified that he and his wife had not received a final IEP. 

(AR at 520.) 
20 

21 

22 

23 

76AR at 305. 

77Jessum had previously worked for the HELP group, which operates the Village Glen 
school. Additionally, in his practice, Jessum has a number of individual and group therapy 
patients who attend school at Village Glen. Jessum was not certain whether any of his patients 

24 were students in the PACE program. Jessum stated that J.P. functioned at a higher level than the 
children he knew who were students at Village Glen. Jessum also has patients who are students 
at Bridges. Some of his patients were on the autism spectrum and some were not. As a 
comparison, lessum observed that Bridges' students have a higher level of social skills. 

25 

26 Describing J.P., Jessum observed: 

27 

28 

"I think he's a kid who really benefits a lot from a small classroom environment 
where there isn't a tremendous amount of - you know, there isn't so much 
stimulation and information that is going to be really overwhelming to him. You 

30 
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know, ideally, a classroom - and I know both these programs - my understanding 
is both the programs have small classrooms, you know, to an extent. I also [ J 
think having a classroom that is really going to have staff that's tuned into his 
specific needs, be able to realize when he is withdrawing. He is a kid who very 
easily could slip through the cracks, which is part of what happened last year. And 
I think having - because he's a quiet kid, he doesn't act out, he more internalizes 
those kinds of things, he's a kid who really needs somebody to be able to track that. 
And I think that would be a component of a program. I think also a program that 
is going to be flexible and really, you know, be able to kind of have some diversity 
to meet the idiosyncratic needs of all the different kids in the class I think would be 
important as well. r also [ 1 would say for [J. P.J I mean he is extremely - you 
know, he's a really bright and very creative kid. And I think one of the things that 
helps to build his sense of self esteem and confidence is having places where he has 
outlets for that creativity. So r would say a program - and one of the things I 
would say about Bridges that I see them doing pretty well is adapting and really 
kind of capitalizing on kids' creativity and individual strengths and weaknesses." 
(AR at 622-23.) 

"Barron evaluated J.P. after the IEP. She used the Autism Diagnostic Observation 
Schedule ("ADOS"), which involves two hours of individual and computerized testing, an 
interview with the student and his parents, and unstructured clinical observation of the student 
alone during testing. Barron reviewed Colegrove's and Freeman-Thompson's records. The 

16 results of the ADOS indicated that J.P. 's communication and reciprocal social interaction scores 
met and exceeded the cut-off for the autism spectrum. Based on the ADOS and other 
observations, Barron found that J. P. met the criteria for Asperger' s Disorder, although she noted 

18 that no formal diagnosis could be made based on a single diagnostic tool. (AR at 1137-41.) 

17 

'·Colegrove testified that he had had therapy patients who attended Village Glen for at least 
20 ten years; some of these were students in the PACE program. For this reason, Colegrove has 

visited Village Glen a couple times a year, been involved annually in the preparation of IEPs for 
two boys who had each participated in the PACE program for seven years, and communicated 21 

19 

22 with teachers at Village Glen as issues arose. At the rEPs in which he participated, Colegrove 
has consistently opined that Village Glen is an appropriate placement for the students involved. 
Given his familiarity with the school and PACE program, Colegrove concluded that J.P. was not 
a good fit for Village Glen "in terms of his social/emotional functioning." He stated that the 
symptomology of the autism and Asperger' s Disorder from which the students he knew at Village 
Glen suffered was more severe and produced odder behavior than J.P. 's; some of the students 
Colegrove knew had an extremely hard time conducting a conversation. As respects the students 
in the PACE program he knew, Colegrove stated that they argued with teachers, refused to share 
or work in a group, and were unable to converse on a topic that was not within their narrow range 
of interest. Colegrove felt that the PACE program was appropriate for children who had "severe 
social issues." (AR at 804-07.) 

24 

25 

27 

28 

23 

26 
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1 Bridges was an appropriate placement for J.P. Jessum and Colegrove had only a limited 

2 knowledge of Village Glen given the limited number of patients they had treated that 

3 attended the school. Barron was more familiar with the HELP Group and the Village Glen 

4 "core" program, which is not designed for students who are academically gifted; her 

5 knowledge, moreover, was dated. 80 Jessum, Barron, and Colegrove were all concerned 

6 that J.P. might be too high functioning for the student population at Village Glen. Barron, 

7 whose son had attended the PACE program, had concerns that the program was not 

8 sufficiently challenging academically. She also felt it would not provide the "creative 

9 interactive" approach J.P. needed. Barron observed that 100% of the students in the 

10 PACE program are on the autism spectrum."' Freeman-Thompson was familiar with both 

11 

12 

13 

14 

15 

16 

17 

Colegrove testified that he had followed Bridges since it was founded. He described it as 
appropriate for "twice exceptional kids, kids who not only have some strong abilities, but also 
other areas of vulnerability that interfere with their ability to function in a regular school setting." 
Colegrove said such a setting was "perfect" for J.P. because he lacked the social skills to function 
in a regular middle school and needed additional support and the "right kind of environment to 
raise his comfort level to where he could participate normally." (AR at 808-09.) 

8°Barron had multiple patients that had attended the PACE program. As noted, her son was 
also a student in the program. (AR at 570.) 

81 AR at 572-73. Barron described the social skills program as a "scripted approach" that 
she felt would be inappropriate for J.P. She said: "1 felt [J.P.]. since he is more aware of himself, 

J 9 and 1 think that is - that's more the issue, when kids are more aware of - there's some awareness 
20 that they are different that being only with kids with the same diagnosis in my opinion is not - not 

as favorable as being in a place where you have an opportunity for modeling, you know, 
neurotypical behavior." (AR at 573.) Asked if there were higher functioning students at the 

22 PACE campus, she responded that "(v)ery low functioning children [were) at the campus." (AR 
at 578.) Although Barron had not visited the Bridges campus until she observed J.P. at school, 
she came away "quite impressed. It's - [the] curriculum for each student is monitored and created 

24 by the educational therapist there. They teach to their strengths and they try to remediate the 

21 

18 

23 

weaknesses. It's a more multimodaJ type of approach. When I went into the classroom, there 
25 were - things were presented in a verbal mode, visual mode, interactive mode. . . . They 

look[ed] at [J.P.'s] neuropsychological profile and they have created a strength-based curriculum 
for him." (AR at 574.) Her primary criticism of Village Glen was the lack of differentiation. 
"(W]hen I was there, everyone was taught at the same level." (AR at 575.) Barron felt that J.P. 
needed a multimodal approach because he has "splinter strengths and weaknesses between both 
the verbal and auditory processing of information. And it's - it provides repetition and the ability 

27 

28 

26 

32 
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I schools, having toured Bridges and having assessed several students for, and had extensive 

2 experience with, Village Glen. Freeman-Thompson felt that the PACE Program was an 

3 appropriate placement for J. P. and that Bridges was not appropriate because J. P. needed 

4 more structure and a more specialized social skills curriculum. 82 

5 

6 to learn in different modalities the same material. And it's presented over and over in each 
7 modality." (AR at 575-76.) J.P.'s teacher at Bridges testified that, at that school, J.P.' social 

extroversion was in the middle range of all students; this meant that he would have role models 
at Bridges. (AR at 766-67.) Clark also testified regarding the social skills curriculum that 

9 was part of the PACE program. She stated that students had one period per day of social skills 
training. "And what that means is that they're either talking about social skills or role modeling 

10 about social skills or participating in a project that helps them work together as a team." (AR at 
951.) Clark's description of the class session was not inconsistent with Barron's description of 
the scripted approach. In a class session about greeting others, for instance, Clark stated that 

8 

11 

12 students were taught how to greet members of their family or a peer at school. "What would that 
look like? You're not going to shake their hand, because they're going to think you're a nerd. 
You're going to give them a high-five. You're going to give them a nod or something like that." 
(AR at 958.) Clark felt that PACE improved social skills by "teaching [the students] how they 
should behave, how they should act." (AR at 964.) 

I3 

14 

Arce, who determined that Village Glen was an appropriate program, could not identify 
the name or content of the social skills curriculum, noting that the school held dances but that 

16 otherwise she had "kind of blanked. " (AR at 860.) As respects academic enrichment programs, 
Arce provided the name of the program at PACE, but stated that she "was not quite sure" what 
its content was. (AR at 861.) 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

82 AR at 305, 571-72. Although the AU concluded that Freeman-Thompson was extremely 
familiar with both Village Glen and Bridges, there were a number of facets of Bridges to which 
Freeman-Thompson was unable to testify at the hearing. Freeman-Thompson stated, for example, 
that Village Glen had a more rigorous social skills program; she was not aware, however, of the 
nature of Bridges' social skills program or the integration of social skills into the drama program. 
(AR at 477.) Freeman-Thompson testified that she had been to Bridges four or five times, once 
on a tour with a friend who was considering sending a child there, and on other occasions with 
students who were considering the school. Freeman-Thompson had also visited Bridges the week 
before J.P. 's IEP meeting; on that occasion, she observed a class, but not J.P. 's class. When 
asked to compare Bridges and Village Glen, Freeman-Thompson offered an extended discourse 
regarding the positives elements of Village Glen; she presented no information regarding Bridges 
or its programs. (AR at 474-75.) Asked which program was more academically rigorous, 

26 Freeman-Thompson said first that the PACE program was; she then admitted that she did not 
know the level of academic rigor at Bridges. Later, she asserted that the academic content of the 
program at Bridges was equal to that at Village Glen. (AR at 478-79.) She also stated 
nonspecifically that her objection to Bridges did not concern the academic content of its program, 
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Frances Goodsite had been J. P. 's teacher at the Laurence School. She testified that former 

students of hers who had had problems with peer relations and who needed a great deal of 

one-to-one attention had gone on to Bridges and been successful. In addition, she had 

observed that former students of hers who, like J.P., had an inability to work in a larger 

group and to work independently had been successful at Bridges. 83 

Michael Ellis was, at the time of the administrative hearing, J.P.'s humanities, language 

arts, and social skills teacher at BridgesY J.P. was in a combination sixth and seventh 

grade class; each class had eight or nine students with two credentialed teachers. Ellis is 

the advisor for the mock trial team, of which J.P. is a member. He also supervises many 

of the school's field trips. Ellis stated that J.P. was conscientious and compliant, that he 

was not afraid to ask questions in class, and was easily one of the top students in the 

classroom. Socially, J.P. was at ease in the classroom and got along with his peers. Ellis 

had personally seen J.P. engage in positive peer interactions. He stated that often, the 

students gathered around laptops to watch videos or play tag during recess. Ellis said that 

J.P. participated in these activities and was not isolated. Although J.P. did not have good 

handwriting, he was able to use a computer in class for his work. All Bridges students are 

required to have laptop computers. Teachers at Bridges utilize multimodal teaching 

strategies. The seventh grade writing program incorporates a grammar workshop and 

focuses on the ability to write a five-paragraph essay. Students develop their own ideas 

for writing assignments and can receive assistance from staff. 85 

Bridges offers a drama program, which incorporates the social skills curriculum. The 

but "the other stuff that they allow there." (AR at 479.) She did not identify what "other stuff" 
24 she referenced. 

25 83 AR at 506-08. 

26 MEllis has a single subject social studies preliminary clear credential. He served as the 
27 primary teacher for social studies and the co-teacher for language arts. (AR at 305.) 

28 85AR at 305, 741-42. 
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drama program utilizes skits and themes involving personal relationships and problem 

solving. Bridges also offers an after-school percussion and rock band program. The band 

participates in a multischool "Jam Fest" at the end of each year. Ellis described Bridges 

as a school for students that are both gifted and learning-rlisabled. He stated that Bridges 

offers differentiated instruction and allows students to work on areas of interest. 86 

F. ALJ Gomez's Decision 

AU Gomez issued her decision on November 17, 2008, finding for the district on all 

Issues. 

The first issue presented was whether the district had failed properly to assess J.P. for 

special education and related services in all areas of suspected disability in violation of 20 

U.S.C. § 1414. AU Gomez concluded that the "District conducted a comprehensive 

assessment of [J.P.] using multiple measures, observations and interviews .... Student's 

experts testified that other measures such as the ADOS could be used, but not that the 

assessment was invalid or deficient for lack of such tools." Crediting in particular the 

testimony of Rinos and Freeman-Thompson, AU Gomez concluded that while their 

assessment revealed sloppy handwriting, neither believed that an occupational therapy 

assessment was necessary and that J. P. had sufficient gross motor skills to overcome any 

fine motor skill deficits. This, she concluded, obviated the need for further assessment. 

AU Gomez noted that neither Rinos nor Freeman-Thompson recommended an assistive 

technology assessment, and that J.P. 's parents did not specifically request one. She 

concluded that " [t]he District's assessment of Student was appropriate and comprehensive. 

District assessed Student in all areas of suspected disability. Special assessments in 

occupational therapy, speech and language and assistive technology were not warranted, 

as there was no indication of deficits affecting Student's ability to access the curriculum 

'''AR at 306,744-46. 
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The second issue presented was whether the district denied J. P. a FAPE by committing 

procedural violations of the IDEA that impeded his parents' right to meaningful 

participation in the iEP process andlor caused a loss of educational benefit. AU Gomez 

noted that denial of a FAPE can be found only if procedural violations impeded the child's 

right to a FAPE, significantly impeded the parents' opportunity to participate in the 

decisionmaking process regarding provision of a FAPE, or caused a deprivation of 

educational benefits. AU Gomez concluded that the district was exempt from the 

requirement of prior written notice ("PWN") because the parents had participated in an 

IEP meeting at which eligibility and placement decisions were made. She rejected the 

parents' contention that procedural rights were denied because no specific offer of 

placement was made before the complaint was filed and the school year began. AU 

Gomez found it sufficient that the IEP meeting had awarded J.P. placement at some NPS, 

with goals, related services, and a behavior plan. She also found significant the fact that 

the parents never expressed concern, dissatisfaction, or confusion about the process and 

16 placed the blame for the fact that no single offer was made on the parents, stating: 

17 "Parents were simply not motivated to follow through on the process and select an 

18 appropriate NPS. Had they been motivated to do so, an NPS could have been selected 

19 prior to the start of the school year and the IEP could have been finalized. Instead, Parents 

20 were merely seeking funding for a placement choice that they had made prior to the IEP 

21 meetings. In its efforts to encourage full parent participation, allow the most flexibility 

22 to the family and accommodate Parents' choice of NPS, District held the IEP open pending 

23 Parents' input. At any time, District could have made a single offer of one NPS. Instead, 

24 

25 

26 

27 

28 

87AR at 307-08. Although the district's failure to assess J.P. for deficits in pragmatic 
communication was the subject of testimony at the administrative hearing and was argued in 
plaintiffs' closing brief, AU Gomez did not address this issue in her opinion. (See AR at 246, 
417-21,531-32,586-88,597-99.) 
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District attempted to work with the Parents to achieve an agreed NPS placement. .88 

The third issue presented was whether the district failed to offer J. P. a FAPE for the 2008-

2009 year. J.P.'s parents contended that goals for language and speech, occupational 

therapy, and assistive technology should have been included in the IEP. They also 

contended that the IEP did not offer a specific placement designed to fit J. P. 's needs as a 

gifted student on the autism spectrum. AU Gomez found that the IEP accurately identified 

J.P. 's unique needs and set forth appropriate goals for that need. AU Gomez emphasized 

that, to the extent J. P.' s parents argued that the IEP was deficient in not identifying 

specific goals in particular areas, they had participated in the IEP meeting and had not 

raised the issue. AU Gomez found that the district's initial recommendation of three 

schools for J.P. constituted a FAPE and that "[a)lthough District did delay a few weeks 

during the summer break in notifying Parents of the NPS choices, it was irrelevant, 

because Parents had no intention of accepting placement other than Bridges. Parents 

prevented District from finalizing the IEP and now complain that District denied them a 

FAPE by not offering a specific placement at a specific NPS .• 89 

Based on these findings and conclusions, AU Gomez denied plaintiffs' request for relief. 90 

G. The Present Action 

On February 18,2009, plaintiffs appealed AU Gomez's decision. J.P. and his parents 

contend that AU Gomez erred: (1) in finding that the district did not violate the 

requirement that it provide PWN of significant decisions regarding placement and services, 

including an adequate offer of placement, with the detail required by the IDEA, so that 

J.P. 's parents could fully consider the offer prior to commencement of the school year; and 

(2) in finding that the district made a FAPE available to J.P., including an appropriate 

placement that would meet his unique needs. 

8&AR at 331-34. 

89 AR at 334-36. 

90AR at 336. 
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II. CONCLUSIONS OF LAW 

A. Standard of Review 

This action is brought pursuant to 20 U.S.c. § 1415(i)(2)(A), which provides that a party 

aggrieved by the findings and decision of a due process hearing conducted by a state 

educational agency has a right to bring a civil action in either state or district court. 

Section 1415(i)(2)(B) provides: 

"In any action brought under this paragraph, the court -

(i) shall receive the records of the administrative proceedings; 

(ii) shall hear additional evidence at the request of a party; and 

(iii) basing its decision on the preponderance of the evidence, shall grant such 

relief as the court detennines is appropriate." 20 U .S.C. § 1415(i)(2)(B). 

Under the IDEA, federal courts "receive the records of the administrative proceedings" 

and "bas[e their] decisions[s] on the preponderance of the evidence." 20 U.S.c. 

§ 1415(i)(2)(C). "This means that 'due weight' must be given to the administrative 

decision below and that courts must not' substitute their own notions of sound educational 

policy for those of the school authorities which they review. '" Van Duyn ex rei. Van Duyn 

v. Baker School Dist. 5J, 502 F.3d 811, 817 (9th Cir. 2007); see also JG v. Douglas 

County School Dist., 552 F.3d 786, 793 (9th Cir. 2008) ("In IDEA cases, unlike other 

cases reviewing administrative action, we do not employ a highly deferential standard of 

review. Nevertheless, complete de novo review 'is inappropriate.' We give 'due weight' 

to the state administrative proceedings. '[T]he fact-intensive nature ofa special education 

eligibility determination coupled with considerations of judicial economy render a more 

deferential approach appropriate,'" quoting Van Duyn, 502 F.3d at 817 and Hood v. 

Encinitas Union Sch. Dist., 486 F.3d 1099, 1104 n. 4 (9th Cir. 2007»; Ojai Unified 

School District v. Jackson, 4 F.3d 1467, 1471-72 (9th Cir. 1993) ("[J]udicial review in 

IDEA cases differs substantially from judicial review of other agency actions, in which 

courts generally are confined to the administrative record and are held to a highly 

deferential standard of review. . .. Nevertheless, when reviewing state administrative 
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decisions, 'courts must give "due weight" to judgments of education policy' ... "); see also 

Board of Education of Hendrick Hudson Central School District v. Rowley, 458 U.S. 176, 

206 (1982) ("[T]he provision that a reviewing court base its decision on the 

'preponderance of the evidence' is by no means an invitation to the courts to substitute 

their own notions of sound educational policy for those of the school authorities which they 

review"); Adams v. State of Oregon, 195 F.3d 1141,1145 (9th Cir. 1999) (recognizing 

that a court should give "due weight to the hearing officer's administrative proceedings"); 

Capistrano Unified School District v. Wartenberg, 59 F.3d 884, 892 (9th Cir. 1995) ("The 

district court's independent judgment is not controlled by the hearing officer's 

recommendations, but neither may it be made without due deference to them because this 

is what Congress intended in enacting 20 U.S.C. § 1415"); Gregory K. v. Longview 

School District, 811 F.2d 1307, 1311 (9th Cir. 1987) ("How much deference to give state 

educational agencies . . . is a matter for the discretion of the courts"). 

A court must be particularly deferential to a hearing officer's findings where they are 

"thorough and careful," Union School District v. Smith, 15 F.3d 1519, 1524 (9th Cir. 

1994); see also lG, 552 F.3d at 793 (noting that "particular deference" should be given 

to "'thorough and careful' administrative findings"), or where the findings "are based on 

credibility determinations of live witness testimony, ' l. S. v. Shoreline School District, 220 

F.Supp.2d 1175, 1184 (W.D. Wash. 2002) (citing Amanda l. ex reI. Annette l. v. Clark 

County School District, 267 F.3d 877, 887-89 (9th Cir. 2001). 

At the administrative hearing, the party seeking relief has the burden of proving that the 

school district failed to comply with the IDEA. Schaffer ex rel. Schaffer v. Weast, 546 

U.S. 49, 62 (2005) ("The burden of proof in an administrative hearing challenging an IEP 

is properly placed upon the party seeking relief. In this case, that party is Brian, as 

represented by his parents. But the rule applies with equal effect to school districts: If they 

seek to challenge an IEP, they will in turn bear the burden of persuasion before an AU"); 

see also Van Duyn, 502 F.3d at 81.9-20 (holding that the burden ofproofrests with party 

seeking relief). On review in district court, by contrast, the burden of proof is on the party 
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challenging the administrative ruling. L.M. ex reI. Sam M. v. Capistrano Unified School 

District, 538 F.3d 1261, 1269 (9th Cir. 2008) ("In an action for judicial review of an 

administrative decision, the burden of persuasion rests with the party challenging the AU's 

decision," citing Clyde K. v. Pullayup School District, 35 F.3d 1396, 1399 (9th Cir. 

1994». 

B. Whether the District Committed Procedural Violations That Prejudiced J.P. 

or His Parents 

The "IDEA is 'frequently described as a model of "cooperative federalism. "'" Schaffer, 

546 U.S. at 52 (quoting Little Rock School District v. Mauney, 183 F.3d 816, 830 (8th 

CiT. 1999». It "leaves to the States the primary responsibility for developing and 

executing educational programs for handicapped children, [but) imposes significant 

requirements to be followed in the discharge of that responsibility." Rowley, 458 U. S. at 

183. "The core of the statute, however, is the cooperative process that it establishes 

between parents and schools." Schaffer, 546 U.S. at 53. "The central vehicle for this 

collaboration is the IEP process." Id. "State educational authorities must identify and 

evaluate disabled children, §§ 1414(a)-(c), develop an lEP for each one, § 1414(d)(2), and 

review every IEP at least once a year, § 1414( d)( 4). Each IEP must include an assessment 

of the child's current educational performance, must articulate measurable educational 

goals, and must specify the nature of the special services that the school will provide. 

§ 1414(d)(l)(A)." Id. 

"Parents and guardians playa significant role in the IEP process. They must be informed 

about and consent to evaluations of their child under the Act. § 14l4(c)(3). Parents are 

included as members of 'lEP teams.' § 1414(d)(l)(B). They have the right to examine 

any records relating to their child, and to obtain an 'independent educational evaluation of 

the[ir) child.' § 1415(b)( 1). They must be given written prior notice of any changes in 

an lEP, § 1415(b)(3), and be notified in writing of the procedural safeguards available to 

them under the Act, § 1415(d)(l). If parents believe that an IEP is not appropriate, they 

may seek an administrative 'impartial due process hearing.' § 1415(0." Id. 
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In addition to requiring that school districts provide eligible students with a F APE, the 

IDEA establishes certain procedural requirements for determining what constitutes a FAPE 

in an individual case. "Congress placed every bit as much emphasis upon compliance with 

procedures giving parents and guardians a large measure of participation at every stage of 

the administrative process as it did upon the measurement of the resulting IEP against a 

substantive standard." Rowley, 458 U.S. at 205-06 (citing 20 U .S.C §§ 1415(a)-(d». See 

also Amanda J., 267 F.3d at 882 ("Among the most important procedural safeguards are 

those that protect the parents' right to be involved in the development of their child's 

educational plan. Parents not only represent the best interests of their child in the IEP 

development process, they also provide information about the child critical to developing 

a comprehensive IEP and which only they are in a position to know"). 

"Procedural compliance is essential to ensuring that every eligible child receives a FAPE, 

and those procedures which provide for meaningful parent participation are particularly 

important." Amanda J., 267 F.3d at 891. Therefore, "[w]hen a district fails to meet the 

procedural requirements of the Act by failing to develop an IEP in the manner specified, 

the purposes of the Act are not served, and the district may have failed to provide a 

FAPE." W.G. v. Board of Trustees of Target Range School Dist. No. 23. Missoula, 

Mont., 960 F.2d 1479, 1485 (9th Cir. 1992), superseded by statute on other grounds by 

Individuals with Disability Education Act Amendments of 1997, Pub.L. 105-17, 

§ 614(d)(1)(B), 111 Stat. 37. Indeed, the Supreme Court has contrasted the procedural and 

substantive requirements of the IDEA, and noted that "[wJhen the elaborate and highly 

specific procedural safeguards embodied in [the IDEA] are contrasted with the general and 

somewhat imprecise substantive admonitions contained in the Act, we think that the 

importance Congress attached to these procedural safeguards cannot be gainsaid." Rowley, 

458 U.S. at 205. 

The court's inquiry is therefore twofold. "First, has the State complied with the 

procedures set forth in the Act? A nd second, is the individualized educational program 

developed through the Act's procedures reasonably calculated to enable the child to receive 
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educational benefits?" Rowley, 458 U.S. at 206-07 (footnotes omitted). "However. the 

court need not reach the question of substantive compliance if [it] finds 'procedural 

inadequacies that result in the loss of educational opportunity, or seriously infringe the 

parents' opportunity to participate in the IEP formulation process, or that caused a 

deprivation of educational benefits. '" N.B. v. Hellgate Elementary School District, 541 

F.3d 1202, 1207 (9th Cir. 2008) (quoting Ms. S. ex reI. G. v. Vashon Island School 

District, 337 F.3d 1115, 1129 (9th Cir. 2003». "Furthermore, a school district must 

comply not only with federal statutory and regulatory procedures, but with state 

regulations as well: 'State standards that are not inconsistent with federal standards [under 

the IDEA] are also enforceable in federal court. '" Hellgate, 541 F.3d at 1207 (quoting 

Target Range. 960 F.2d at 1483). 

"Not every procedural violation, however, is sufficient to support a finding that the child 

in question was denied a FAPE." See Hellgate, 541 F.3d at 1207 (quoting Amanda 1., 

267 F.3d at 892). Technical deviations will not render an IEP invalid. ld.; see also 

Amanda J., 267 F.3d at 892 (citing Burilovich v. Bd. of Educ., 208 F.3d 560, 566 (6th 

Cir.), cert. denied, 531 U.S. 957 (2000». Rather, procedural inadequacies result in the 

denial ofa FAPE only if they (1) "result in the loss of educational opportunity," Hellgate, 

541 F.3d at 1207; Target Range, 960 F.2d at 1484; (2) undermine the parents' opportunity 

to participate meaningfully in formulating the child's IEP. Rellgate, 541 F. 3d at 1207; 

RolandM. v. Concord Sch. Comm., 910 F.2d 983, 994 (lst Cir. 1990); Target Range, 960 

F.2d at 1483; or (3) "cause[] a deprivation of educational benefits," Hellgate, 541 F.3d 

at 1207; Roland M., 910 F.2d at 994. Despite these caveats, the Ninth Circuit has 

recognized that it has, "more often than not, held that an IDEA procedural violation denied 

the child a FAPE." R.B. ex rei. F.B. v. Napa Valley Unified School District, 496 F.3d 

932, 940 (9th Cir. 2007). 

J. P. and his parents contend that his IEP was not developed in compliance with the 

procedural requirements of the IDEA because: (1) the district failed to provide prior 

written notice ("PWN") of significant decisions regarding J.P. 's program as required by 
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20 V.S.c. § 1415(b)(3); and (2) the district failed to provide a formal written offer of 

placement in compliance with Smith, 15 F.3d at 1525-26. 

The "IDEA requires school districts to provide " [w)ritten prior notice to the parents of the 

child ... whenever the local education agency ... (A) proposes to initiate or change; or 

(B) refuses to initiate or change, the identification, evaluation, or educational placement 

of the child, or the provision of a free appropriate public education to the child." 20 

V .S.c. § 1415(b)(3). Regulations promUlgated by the Department of Education require 

that the PWN include: 

"(1) A description of the action proposed or refused by the agency; 

(2) An explanation of why the agency proposes or refuses to take the action; 

(3) A description of each evaluation procedure, assessment, record, or report the 

agency used as a basis for the proposed or refused action; 

(4) A statement that the parents of a child with a disability have protection under 

the procedural safeguards of this part and, if this notice is not an initial referral for 

evaluation, the means by which a copy of a description of the procedural safeguards 

can be obtained; 

(5) Sources for parents to contact to obtain assistance In understanding the 

provisions of this part; 

(6) A description of other options that the IEP Team considered and the reasons 

why those options were rejected; and 

(7) A description of other factors that are relevant to the agency's proposal or 

refusal." 34 C.F.R. § 300.503(b). 

The regulations require that the PWN be written "in language understandable to the 

general public." [d" § 300.503(c)(l)(i). 

In Smith, the Ninth Circuit concluded that although not specifically delineated, the IDEA 

requires that the district make a "formal, written offer" of placement to the parents. It 

stated: 

"[T]his formal requirement has an important purpose that is not 
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merely technical, and we therefore believe it should be enforced 

rigorously. The requirement of a formal, written offer creates a 

clear record that will do much to eliminate troublesome factual 

disputes many years later about when placements were offered, what 

placements were offered, and what additional educational assistance 

was offered to supplement a placement, if any. Furthermore, a 

formal, specific offer from a school district will greatly assist parents 

in 'present[ing] complaints with respect to any matter relating to the 

... educational placement of the child. '" Smith, 15 F.3d at 1526 

(quoting 20 U.S.c. § 1415(b)(I)(E) (1994) recodified at 20 U.S.C. 

§ 1415(b)(6».91 

91Plaintiffs and the district dispute whether the PWN and the formal, written offer are two, 
distinct procedural requirements. Plaintiffs treat the formal, written offer as a component of the 

14 PWN. (Pis.' Brief at 13-15; Pis.' Response at 9.) For the first time in its responsive brief, the 
district argues that the two requirements are distinct safeguards. (Def. 's Response at 8.) 

13 

15 
The parties' confusion stems from Smith, which notes the need for a PWN in its discussion 

16 of the formal, written offer. Smith, 15 F.3d at 1526 ("The IDEA explicitly requires written prior 
notice to parents when an educational agency proposes, or refuses, to initiate or change the 
educational placement of a disabled child"). Smith also states, however, that receipt ofa formal, 
written offer will greatly assist parents in pursuing their procedural right to "present complaints 
with respect to any matter relating to the ... educational placement of the child." [d. (quoting 

19 20 U.S.C. § 1415(b)(1)(E)(1994), subsequently recodified at 20 U .S.c. § 1415(b)(6». The court 
20 noted that compliance with the requirement" creates a clear record that will do much to eliminate 

troublesome factual disputes many years later about when placements were offered, what 
placements were offered, and what additional educational assistance was offered to supplement 

22 a placement, if any." !d. 

17 

18 

21 

23 
One district court has linked the requirement of a formal written offer to § 1414(d)(1)(A), 

which requires that an rEP be in place for each child prior to the beginning of the school year. 
24 SeeJ. W. ex rei. J.E. W. v. Fresno Unified School District, 611 F.Supp.2d 1097, 1127 (E.D. Cal. 

2009). The J. W. court appears to have concluded that the formal, written offer is a component 
of an IEP rather than of PWN. Another court, considering the same issue, treated the PWN as 
distinct, but did not speculate on the statutory basis for the formal, written offer. N.R. ex rei. 

26 B.R. v. San Ramon Valley Unified School District, No. C 06-1987 MHP, 2007 WL 216323, *12-
13 (N.D. Cal. Jan. 25,20(7). At least one district court that has considered the issue viewed the 
formal, written offer as a component of the PWN requirement. Jack P. v. Aubum Union 
Elementary School District, No. S-04-896 LKK/PAN, 2005 WL 2042269, .. 19 (E.D. Cal. Aug. 

25 

27 

28 
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At least one district court has found that "for the purpose of determining a parent's right 

to reimbursement for the unilateral placement of a child in private school, a school 

district's failure to make a formal offer of public placement constitutes a per se denial of 

FAPE." Redding Elementary School District v. Goyne, No. Civ. SOO1174WBSGGH, 

2001 WL 34098658, *5 (E.D. Cal. Mar. 26, 2001). 

1. Whether the District Denied J.P. a F APE by Failing to Provide Prior 

Written Notice 

AU Gomez concluded that J.P. 's PWN argument failed, not because J.P. was in fact given 

PWN but because the IEP team reached a decision at an IEP meeting attended by J.P. 's 

parents. AU Gomez concluded that the parents participated in the decision as it was being 

made, both personally and through their attorney. The court understands AU Gomez to 

have found that any violation of the PWN requirement could not constitute a violation 

warranting reimbursement because it was technical in nature and did not prejudice J. P. 

In the Ninth Circuit, as noted, a procedural violation results in the denial of a FAPE only 

if it causes loss of an educational opportunity or seriously infringes the parents' 

opportunity to participate in the IEP formulation process. Hellgate, 541 F.3d at 1207 

(quoting Amanda J., 267 F.3d at 892). 

The court affirms AU Gomez's finding that in this case, any failure to provide PWN did 

not result in the loss of an educational opportunity and did not infringe on the parents' 

21 23, 2005). 
In a brief, unpublished opinion, a panel of the Ninth Circuit stated that a finding that a 

formal, written offer had been made was an essential component in determining that a FAPE had 
been offered, and that the school district was excused from reimbursing the parents for their 

24 unilateral placement of their child in private school. Tessa P. v. Gold Trail Union School District, 
56 Fed. Appx. 431, 431-32 (9th Cir. Feb. 24, 2003) (Unpub. Disp.). This decision appears to 

25 be consistent with the view that the formal, written offer is a component of the IEP process, as 

22 

23 

the J. W. court concluded, since the IEP is itself a procedural requirement for the provision of a 
26 FAPE. The court agrees with the district and the AU (AR at 331), that the PWN and formal, 

written offer are two distinct procedural safeguards. It also agrees with the Tessa P. and J. W. 
courts that the formal, written offer is a component of the provision of a FAPE in that it is a 

28 procedural requirement of the rEP. 

27 
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opportunity to participate in formulation of an IEP. The AU concluded that the "[p ]arents 

were part of the decision to place Student at an NPS as it occurred.,,92 Whether J.P. or his 

parents were prejudiced by the failure to provide PWN is in part a question of fact. AU 

Gomez concluded that J.P. 's parents were active participants in the IEP meeting and 

contributed to and acquiesced in the conclusions reached and recommendations made. The 

court affords deference to AU Gomez's factual findings, which are supported by the 

record. Plaintiffs have failed to establish that they were prejudiced by any failure to 

provide PWN with regard to decisions reached at the IEP meeting, and AU Gomez 

properly concluded that J. P. was not denied a FAPE because the district failed to provide 

PWN. 

2. Whether the District Denied J.P. a FAPE by Failing to Provide a 

Formal, Written Offer 

AU Gomez concluded that J.P. was not denied a FAPE as a result of the district's failure 

to provide a formal, written offer because (1) the district offered J. P. placement at an 

unspecified NPS, along with goals, related services, and a behavioral development plan, 

at the IEP meeting, and (2) the district gave J.P. 's parents a list of three schools that 

contracted with it.93 AU Gomez relied heavily on the fact that J.P. 's parents appeared 

determined to have J.P. attend Bridges. She stated: 

92AR at 333. 

93 AU Gomez limited her legal conclusions to the facts that existed when J.P. 's parents 
filed their due process complaint on August 21, 2008. As a result, she did not consider the 
specific offer letter sent to J,P.'s parents after the start of the school year. See 20 U.S.C. 
§ 1414(d)(2)(A) ("At the beginning of each school year, each local educational agency, State 

24 educational agency, or other State agency, as the case may be, shall have in effect, for each child 
with a disability in the agency's jurisdiction, an individualized education program ... "); 1. W., 
611 F.Supp.2d at 1127 (finding that § 1414(d)(2)(A) required that a formal, written offer be made 

25 

26 before the start of the school year). Because the findings made at the IEP meeting and the three
school offer were the only offers made to J . P. before the start of the school year, AU Gomez was 
legally justified in considering only those documents in determining whether a formal, written 
offer had been made. The court employs the same approach. 

27 

28 
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"Parents never expressed concern, dissatisfaction or confusion about 

this process. All parties were aware and understood that the IEP was 

in process and had not been finalized pending further input from 

Parents. In reality, and unbeknownst to District, Parents had already 

decided to send Srudent to Bridges and had advanced the ruition 

funds for Bridges, Parents were simply not motivated to follow 

through on the process and select an appropriate NPS. Had they 

been motivated to do so, an NPS could have been selected prior to 

the start of the school year and the IEP could have been finalized. 

Instead, Parents were merely seeking funding for a placement choice 

that they had made prior to the IEP meeting. . . . At any time, the 

District could have made a single offer of one NPS. Instead, District 

attempted to work with the Parents to achieve an agreed NPS 

placement. To the extent that Student contends that District failed to 

make a specific offer of placement, the argument fails because all 

parties were aware that the IEP process was ongoing and that a final 

IEP would not occur until after Parents selected an NPS or the IEI' 

team reconvened in September of 2008. ~94 

The court considers two distinct questions in reviewing AU Gomez's decision. First, as 

a matter of law, can an offer that does not contain a single, specific offer of placement 

constitute a formal, written offer for purposes of compliance with the IDEA, as interpreted 

in Union School District? Second, without disturbing AU Gomez's factual findings 

regarding the motivations of J.P. 's parents, are such motivations a relevant consideration 

in finding that no procedural violation occurred? 

As respects the first question, the court is aware of only one decision in the Ninth Circuit 

in which a court considered Union School DistricT's requirement of a formal, written offer 

94AR at 334. 
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1 where a district had offered multiple placements. In Glendale v. Unified School District 

2 v. Almasi, 122 F.Supp.2d 1093 (C.D. Cal. 2000), Judge Pregerson considered a situation 

3 in which a school district offered four potential placement to a student's parents and argued 

4 that this was procedurally proper so long as it presented the choices in a coherent written 

5 offer. [d. at 1107. Judge Pregerson disagreed and found that Union School District 

6 "require[s] that the District formally offer a single, specific program." {d. "Offering a 

7 variety of placements puts an undue burden on a parent to eliminate potentially 

8 inappropriate placements, and makes it more difficult for a parent to decide whether to 

9 accept or challenge the school district's offer." [d. Judge Pregerson elaborated upon this 

10 rationale as follows: 

11 "The District apparently offered Talar multiple placement options in 

12 an effort to accommodate a demanding parent who previously had 

13 demonstrated her unhappiness with the options available from the 

14 District. However, the District's offer of various types of 

15 classrooms, located at a number of different school sites, with 

16 varying school-day durations, does not comport with the Union 

17 requirement that the District make a formal, specific placement offer. 

18 Discussion of a range of possible placements during the IEP meeting 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

is, of course, appropriate. However, a school district cannot 

abdicate its responsibility to make a specific offer allowing a parent 

to choose from among several programs presented as formal offers. 

After discussing the advantages and disadvantages of various 

programs that might serve the needs of a particular child, the school 

district must take the final step and clearly identify an appropriate 

placement from the range of possibilities. It was the District's 

responsibility to use its expertise to decide which program was best 

suited for Talar's unique needs. Thus, under Union, the District 

failed to articulate a clear, coherent offer which Lena reasonably 
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could evaluate and decide whether to accept or appeal." Id. 

While Judge Pregerson's decision has not been reviewed by the Ninth Circuit, the Fourth 

Circuit adopted both the Union standard and Glendale's interpretation of it in A.K. v. 

Alexandria City School Board, 484 F.3d 672, 680-81 (4th Cir. 2007) (citing Union, 15 

F.3d at 1526, and Glendale, 122 F.Supp.2d at 1107). In Alexandria, the school district 

offered five private day school placements. "With the IEP not identifying any particular 

school (because the IEP team had not discussed the issue), the parents were left to fend for 

themselves to determine whether any private day school in their area - including the five 

ACPS applied to - would be a satisfactory fit. This is not how the IDEA was designed to 

work." Id. at 681 (citing Glendale, 122 F.Supp.2d at 1107». The Fourth Circuit 

concluded that "[rlather, '[alfter discussing the advantages and disadvantages of various 

programs that might serve the needs of a particular child,' it is incumbent on the school 

district to utilize its expertise to • clearly identify an appropriate placement from the range 

of possibilities. '" Id. (quoting Glendale, 122 F.Supp.2d at 1008). The Fourth Circuit's 

decision has been followed by a number of district courts. Madison Metropolitan School 

Dist. v. P.R. ex rei. Teresa R., 598 F.Supp.2d 938, 949 (W.D. Wis. 2009) ("Thus, 

whether a school district has properly determined and stated the specific location for a 

student's services is not distinct from whether the district properly determined and wrote 

an adequate individualized education program," citing Alexandria, 484 F.3d at 680); R.L. 

v. Miami-Dade County School Board, No. 07-20321-CIV, 2008 WL 3833414, *29 (S.D. 

Fla. Aug. 12, 2008) (" 'In light of the fact that the school at which special education 

services are expected to be provided can determine the appropriateness of an education 

plan, it stands to reason that [the school site] can be a critical element for the IEP to 

address,'" quoting Alexandria, 484 F.3d at 680). 

The court agrees with Judge Pregerson that the Ninth Circuit's opinion in Union School 

District, which requires that the district "make a 'formal, specific' offer of placement, " 

Glendale, 122 F.Supp.2d at 1107 (quoting Union School District, 15 F.3d at 1526 

(emphasis supplied», requires that a single offer be made. Although not reviewed by the 
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Ninth Circuit, the persuasiveness of Judge Pregerson's decision, its clear conformity with 

the Ninth Circuit's holding in Union School District, and the fact that it is consistent with 

the weight of out-of-circuit authority convinces the court of its correctness. The court thus 

concludes AU Gomez's finding that an offer of placement that did not specify a single 

placement could constitute a formal, written offer under Union School District was 

incorrect. 

In determining whether AU Gomez was justified in relying the perceived intransigence 

of J. P.' s parents to find that the district could avoid its obligation under Union School 

District, the court starts with the language of that decision. The Ninth Circuit stated: 

"We find that a school district cannot escape its obligation under the 

IDEA to offer formally an appropriate educational placement by 

arguing that a disabled child's parents expressed unwillingness to 

accept that placement." Union School District, 15 F. 3d at 1526. 

See also Jack P. v. Auburn Union Elementary School District, No. S-04-896 LKK/PAN, 

2005 WL 2042269, *19 (E.D. Cal. Aug. 23, 2005) ("[T]he offer should be provided even 

if the District is confident that the parents will reject it"). 

The court is aware of no decision, and the district has cited none, that distinguishes 

between the articulated intransigence of the parents in Union School District and the silent 

intransigence AU Gomez found to have been present in this case. Inasmuch as the formal, 

written offer is considered a part of the IEP and of a FAPE, the statute requires it be 

completed before the start of the school year, 20 U.S.C. § 1414(d)(2)(A). It admits of no 

exception for the intransigence (silent or expressed) of a student's parents. To carve out 

such an exception would be to ignore the Ninth Circuit's instruction that "this formal 

requirement has an important purpose that is not merely technical, and we therefore 

believe it should be enforced rigorously." Union School District, 15 F.3d at 1526. The 

court therefore finds that there was no legal basis for AU Gomez's reliance on the parents' 

perceived unwillingness to accept any placement other than Bridges. 

The Ninth Circuit's recent decision in J. W. ex reI. J.E. W. v. Fresno Unified School 
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District, 626 F.3d 431 (9th CiT. 2010), does not undermine this conclusion. In 1. w., the 

district convened a May 2006 IEP meeting in which it discussed placement at four schools. 

The student's mother visited only one of the schools after the May meeting. At a June 

2006 IEP meeting, the district "made clear that its offer would be" the school the mother 

had visited. The student's parents were undecided at the June lEP meeting whether they 

agreed with this placement and requested more time to explore other schools. The AU 

and the Ninth Circuit characterized the IEP meeting as one in which the "District proposed 

a program to be put into effect, but Student's parents chose not to consent to it." The 

district attempted to schedule another IEP meeting in July 2006, but the student's parents 

could not attend. On August 25, 2006, the student's mother notified the district of a 

unilateral placement at a school not proposed by the district. On September I, 2006, the 

district extended a formal written offer of placement at an IEP meeting conducted three 

days after the start of the school year. Id. at 459~60. 

The AU found that the district's failure to make a formal, written offer prior to the 

commencement of the school year was "harmless error" because the parents already knew 

what the offer was and a formal, written offer was sent three days after the school year 

commenced. Quoting Union School District, 15 F.3d at 1526, the Ninth Circuit noted that 

"a school district cannot escape its obligation under the IDEA to offer formally an 

appropriate educational placement by arguing that a disabled child's parents expressed 

unwillingness to accept that placement. " Id. at 460. It continued: "Thus, even if Student's 

parents expressed an unwillingness to accept that placement in June 2006, and sent a letter 

that Student would be placed at Clarke for the 2006-2007 school year, District was still 

required to make a formal written offer of placement to Student." Id. The court 

concluded, however, that the case was "distinguishable from those in which a District fails 

entirely to make a formal written offer, " because it "made clear what its offer of placement 

would be, and Student's parents understood .... " Id. The court therefore affirmed the 

AU's conclusion that the failure to make a formal, written offer prior to the beginning of 

the school year was harmless error. Id. 
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Here, the question the court must determine is whether the lack of a formal, wrinen offer 

constituted the denial of a FAPE.95 Ninth Circuit precedent regarding other procedural 

violations has contemplated a second step that follows a finding of procedural violation. 

In this second step, the court detennines whether the procedural inadequacies resulted in 

the loss of educational opportunity or seriously infringed the parents' opportunity to 

participate in the IEP formulation process. Amanda J., 267 F.3d at 892. The Union 

School District court, however, did not consider this question. Union School District had 

been read by some courts to mean that "a school district's failure to make a fonnal offer 

of public placement constitutes a per se denial of FAPE." Redding, 2001 WL 34098658 

at *5. Indeed, in considering the second step, the Ninth Circuit has noted that "[tJechnical 

deviations . . . will not render an IEP invalid." Amanda J., 267 F. 3d at 892, The Union 

School District court, however, held the requirement of a fonnal, written offer" [was 1 not 

merely technical," Union School District, 15 F.3d at 1526. 

The Ninth Circuit's decision in J. W., however, suggests that failure to make a formal, 

written offer is not a per se denial of a FAPE. There, as noted, two IEP meetings were 

held; at the first, multiple placements were discussed and at the second, a single placement 

was discussed and the district made clear that that placement would be its offer. A third 

IEP meeting was delayed only because the student's parents could not make themselves 

available. The Ninth Circuit therefore found "[t]he circumstances of th[e] case ... 

distinguishable from those in which a District fails entirely to make a formal written 

offer." J. W., 626 F.3d at 460. It emphasized in this regard that at the second IEP 

meeting the "District ma[d]e clear what its offer of placement would be, and Student's 

parents understood those options." Id. The court therefore concluded that the failure to 

make a formal written offer was "harmless error." !d. It noted that the parents "fully 

participated in the IEP process," that they "had enough information about [the] District's 

9lBecause AU Gomez found that no procedural violation occurred, she did not examine 
whether the violation led to a loss of an educational opportunity or a serious infringement of the 
parents' right to participate. 
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offer of placement to determine the appropriate placement for their child," and because an 

IEP meeting was in fact held on September 1, 2006 at which a formal written offer was 

presented, "parents were able to present complaints with respect[ 1 to the placement 

matter." Id. Although the J. W. decision does not use the term "prejudice," the court 

reads it to require, at a minimum, an analysis by the district court and the AU as to 

whether the failure to provide a formal, written offer was "harmless" in the sense that it 

did not affect either the parents' ability to participate fully in the IEP process or the 

student's receipt of an educational opportunity. 

Judge Pregerson'S decision in Glendale is instructive in applying this aspect of J. W. 's 

holding. Judge Pregerson considered whether prejudice had occurred and found that 

offering a variety of placements placed an undue burden on parents to eliminate potentially 

inappropriate alternatives. Glendale, 122 F.Supp.2d at 1107. As Judge Pregerson 

observed, the appropriate venue for discussion of the relative benefits of different options 

is the IEP meeting. The court here is not presented with a situation, as in Glendale, where 

the IEP team discussed of the advantages and disadvantages of the different placements and 

then the parents received a multiple-placement offer that included the schools discussed at 

the meeting. Id. at 1108. Although Judge Pregerson found a loss of educational 

opportunity on those facts, the facts here compel that conclusion more strongly. AU 

Gomez found only that there had been "some discussion" at the IEP meeting of one of lhe 

three NPS placements. She reached no conclusion regarding the deplh oflhat discussion. 96 

Two of lhe three placements were not discussed at all, and upon being offered, were not 

available to visit. Wilh no prior discussion, the parents did not receive a "clear, coherent 

offer which [they] reasonably could evaluate." /d. 

While J. W. clarifies that the failure to provide a formal, written offer does not per se 

constitute the denial of a FAPE, the court finds significant the Ninth Circuit's 

characterization ofthe requirement as non-technical and its command that the requirement 

%AR at 333. 
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be enforced rigorously. The failure to provide a formal, written offer carries certain 

inherent risks that will often lead to a finding that the student's and the parents' interests 

were prejudiced. By failing to place a child by the beginning of the school year, a district 

runs a particular risk of denying a student an educational benefit or opportunity. By failing 

to articulate a clear, coherent offer that parents can reasonably evaluate and to which they 

can object, a district runs the inherent risk that it will deny the parents' the opportunity to 

participate meaningfully in the IEP process. By providing a multiple-placement offer, a 

district also runs a significant risk that it will place an undue burden on the parent to ferret 

out potentially inappropriate placements, which infringes on the parents' right to 

participate. By failing to comply with Union School District, the district here took each 

of these risks, with the result that its failure to provide a formal, written offer resulted in 

the denial of a FAPE. 

Here, in contrast to 1. W., the failure to make a formal written offer was not cured or 

rendered harmless by the fact that two IEP meetings were convened at which placement 

opportunities were discussed and ultimately a single offer of placement was verbally 

communicated. Unlike J.W. 's parents, J.P.'s parents did not have the opportunity to 

research the district's single offer of placement or the opportunity or to object to it in an 

informed fashion. Only a single IEP meeting was convened on J.P. 's behalf; there is no 

evidence that any meaningful discussion of placement options occurred at that time. The 

selection of the three schools in the August 6,2008 multiple placement letter was made by 

a district employee who did not participate in the IEP meeting. The letter provided no 

justification or reasoning for the selection and the district made no attempt to engage the 

parents in a discussion about the selection. The September 6, 2008, single offer letter was 

written by the same district employee who testified that she did not make the selection; an 

employee at the private school made the selection. No final IEP meeting was ever 

convened in J.P.'s case, either in-person or otherwise. Indeed, as of the date AU Gomez 

rendered her decision, the IEP had not been finalized. If 1. W. represents a case of 

harmless error because the district conscientiously and thoroughly ensured that the 
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student's parents were provided with information, a single placement, and a thorough 

opportunity to engage in the sort of cooperative framework envisioned by the IDEA, this 

case represents the opposite end of the spectrum. On these facts, the court is compelled 

to conclude that because J. P.' s parents were denied an opportunity meaningfully to 

participate in the IEP formulation process, the error was not technical, the error was not 

harmless, and J.P. 's parents were prejudiced. 

Because the court finds procedural inadequacies that resulted in the denial of a FAPE, it 

"need not reach the question of substantive compliance." Hellgate, 541 F.3d at 1207. 

C. Whether J.P. Is Entitled to Reimbursement for the Costs of Tuition at Bridges 

"If a parent believes that a school district has failed to offer a free appropriate public 

education, parents may place an eligible child in an appropriate private program." Union 

School District, 15 F.3d at 1527. "Parents have an equitable right to reimbursement for 

the cost of providing an appropriate [private] education when a school district has failed 

to offer a child a FAPE." Target Range, 960 F.2d at 1485 (citing School Committee of 

Town of Burlington v. Depanment of Education of Massachusetts, 471 U.S. 359, 369 

(1985». Parents who "unilaterally change their child's placement during the pendency of 

review proceedings, [however,] without the consent of state or local school officials, do 

so at their own financial risk." [d. at 373-74. "They are entitled to reimbursement only 

if a federal court concludes both that the public placement violated IDEA and that the 

private school placement was proper under the Act." Florence County School District 

Four v. Carter By and Through Caner, 510 U.S. 7, 15 (1993). 

1. Whether the Unilateral Placement Was an Appropriate Alternative 

Before reimbursement is available, a court must find that the unilateral private placement 

the parents selected is appropriate. In making this assessment, the same standards that 

govern the propriety of a district placement do not apply. Reimbursement is not barred 

by a private school's failure to meet state education standards. Florence, 510 U.S. at 14. 

Rather, in order to direct the district to reimburse J. P. 's parents for the expense they 

incurred placing J.P. at Bridges, the court must conclude that the school provided an 
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"appropriate alternative educational program." Union School District, 15 F.3d at 1526 

(quoting Target Range, 960 F.2d at 1486). Although inherently based on information not 

available to the IEP team, the Ninth Circuit has routinely considered evidence of a 

student's success at the unilateral placement. See, e.g., Target Range, 960 F.2d at 1486-

87 (considering evidence of a student's success in private tutoring, although the 

information was not available to the IEP team); Union School District, 15 F.3d at 1526-27 

(considering the quality of instruction at a unilateral placement although the placement did 

not occur until after the IEP meeting). This perhaps is because a court's determination 

regarding parents' right to reimbursement is, unlike its determination as to whether a 

FAPE was offered, an equitable rather than a legal determination. 20 V.S.C. § 1415(e)(2) 

(" [T]he court shall receive the records of the administrative proceedings, shall hear 

additional evidence at the request of a party, and, basing its decision on the preponderance 

of the evidence, shall grant such relief as the court determines is appropriate"); Florence, 

510 U.S. at 12 ("IDEA's grant of equitable authority empowers a court 'to order school 

authorities to reimburse parents for their expendirures on private special education for a 

child if the court ultimately determines that such placement, rather than a proposed IEP, 

is proper under the Act'" quoting Burlington, 471 V.S. at 369). 

The substantive standard governing whether the unilateral placement is appropriate is 

"simply 'some educational benefit.'" Target Range, 960 F.2d at 1487 (quoting Alamo 

Heights Independent School District v. State Board of Education, 790 F.2d 1153, 1158 

(5th Cir. 1986». In order to provide some educational benefit, a unilateral placement must 

be "individually designed to provide educational benefit to the handicapped child." UI/ion 

School District, 15 F.3d at 1526 (quoting Gregory K. v. Longview School District, 811 

F.2d 1307, 1314 (9th Cir. 1987». 

The record evidence shows that Bridges provided an appropriate education for J. P. The 

testimony ofl.P.'s father and teacher demonstrates thatJ.P. experienced a marked increase 
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in the quality of his social skills. '17 Colegrove testified that Bridges was an appropriate 

placement because it was the right kind of environment in which to raise J. P. 's comfort 

level to the point where he could participate socially at a normal level. 98 Barron testified 

that, at Bridges, J.P. would have role models in higher-functioning students. 99 The 

principal evidence the district proffers to show that Bridges was not appropriate is the 

testimony of Freeman-Thompson about the academic rigor at Bridges. The court notes, 

in this regard, that Freeman-Thompson first testified that the PACE program was more 

rigorous than Bridges, then testified that she was not familiar with the level of academic 

rigor at Bridges, and finally testified that the two were equally rigorous. lOO Putting aside 

this inconsistency, one of the central points of the district's argument is that the PACE 

program is superior to Bridges because J.P. would have been more likely to transition to 

a general education setting sooner and because PACE is strucrured more like a real school 

than Bridges. The comparative benefits of the PACE program are not relevant in 

determining whether Bridges provided some educational benefit, however. Even if the 

PACE program were better for J.P. than Bridges, "that would not necessarily mean that 

the [Bridges] placement was inappropriate." Longview, 811 F.2d at 1314. Rather, the 

unilateral placement was appropriate "if it was reasonably calculated to provide [J.P.] with 

educational benefits." [d. The court finds that it was. 

2. Whether Equitable Considerations Favor Reimbursement 

Determining whether to order equitable reimbursement also requires balancing a number 

of equitable factors. 101 "The conduct of both parties must be reviewed to determine 

.7 AR at 305, 506-08. 

9. AR at 808-09. 

99 AR at 766-67. 

100AR at 478-79. 

27 
IOIThe Supreme Court has stated that the IDEA provisions granting the district court power 

28 to grant equitable relief confer "broad discretion on the court." See Burlington, 471 U.S. at 369 
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whether relief is appropriate." Target Range, 960 F.2d at 1486 (citing Alamo Heights, 

790 F.2d at 1153). "Factors to be considered include[ ] the existence of other, more 

suitable placements, the effort expended by the parent in 'securing alternative placements' 

and the general cooperative or uncooperative position of the school district." [d. (quoting 

Alamo Heights, 790 F.2d at 1161). See also Parents of Student W. v. Puyallup School 

District, No.3, 31 F.3d 1489, 1496-97 (9th Cir. 1994) (applying the equitable et forth in 

Target Range, concluding that both a student's parents and the district engaged in conduct 

that denied special education services to the student during the eighth and ninth grades, and 

declining to disturb the district court's equitable balancing, which denied reimbursement 

to the parents); Glendale, 122F.Supp.2d at 1109-10 (applying the Target Range factors to 

find that where a parent failed to cooperate with the school district and frustrated the 

district's attempts to design an IDEA-compliant program for the student, the parent's lack 

of cooperation justified a reduction in the amount to be reimbursed but not a denial of 

reimbursement). Notice to the school district is a relevant equitable consideration. Forest 

Grove School District v. T.A., 523 F.3d 1078, 1089 (9th Cir. 2008) (holding that notice 

was an equitable consideration in addition to the factors articulated in Target Range), aff'd, 

129 S.Ct. 2484 (2009). See also Doe by and Through Doe v. Berkeley Unified School 

District, No. C-91-2863 MHP, 1993 WL 560704, *9 (N.D. Cal. May 6, 1993) (treating 

as a significant consideration whether "the District had been asked to provide services to 

[students] and had been given a reasonable opportunity to complete the assessment process 

and recommend a placement," citing Ash v. Lake Oswego School District. No. 7J, 766 

F.Supp. 852,864 (D. Or. 1991), affd, 980 F.2d 585 (9th Cir. 1992». 

J. P. cites a number of cases from the Second Circuit holding that the equities in factually 

25 ("The statute directs the court to 'grant such relief as [it] determines is appropriate.' The ordinary 
meaning of these words confers broad discretion on the court" (alteration original»; see also 

26 Florence, 510 U.S. at 15-16 ("[O]nce a court holds that the public placement violated IDEA, it 
27 is authorized to 'grant such relief as the court determines is appropriate.' . .. Under this 

provision, equitable considerations are relevant in fashioning relief, and the court enjoys broad 
28 discretion in so dOing," quoting 20 U.S.C. § 1415(i)(2)(C». 
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analogous situations weighed in favor of reimbursement. In Frank G. v. Board of 

Education of Hyde Park, 459 F.3d 356 (2d Cir. 2006), the Second Circuit contrasted a 

situation in which the parents provide no notice prior to removal of their child from the 

public school system and his or her unilateral placement in a private school with a situation 

where the parents provided (1) ample notice to the school district that the student needed 

evaluation, (2) sufficient time for an IEP to be provided, and (3) timely notice of 

dissatisfaction with the district's placement. [d. at 376. On the latter facts, the Second 

Circuit held that the equities weighed in favor of full reimbursement to the parents. 

In Gabel ex reI. L.G. v. Board of Education of Hyde Park Central School District, 368 

F.Supp.2d 313 (S.D.N.Y. 2005), the district court considered a case in which parents 

delayed investigation of a proposed referral until it was too late to observe classes, but in 

which the parents were left to gather most of the information about the referral by 

themselves, and two weeks before the start of the school year there was no compliant IEP 

in place. [d. at 328. The district court found that the parents had taken advantage of the 

school district's delay, content to "let the clock tick." [d. at 329 ("That the parents may 

have taken advantage of some of the District's lapses is beyond cavil. . .. [W]hen 

[plaintiff s counsel] received nothing from the District, the parents were content to let the 

clock tick. And I am reasonably certain that the [parents] were perfectly happy to be 

'forced' to keep L.G. at [the unilateral placement] for the 2000-01 school year"). Despite 

the clear strategic game the parents had played, the district court found that the school 

district's delay and the inadequacy of its offer supported the conclusion "without difficulty 

that the equities are overwhelmingly on the side of the parents, not the District." [d. at 

327. 

In N.R. ex reI. T.R. v. Depanment of Education of City School District of the City of New 

York, No. 07 Cv. 9648(BSJ), 2009 WL 874061 (S.D.N.Y. Mar. 31,2009), the district 

court considered a case in which parents failed to inform the New York CityDepartment 

of Education that they were dissatisfied with an IEP, applied for and had their child 

accepted to a unilateral private school placement before the IEP meeting took place but did 
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1 not inform the IEP team or the department of education of this fact, and failed to notify the 

2 department of the unilateral placement until ten days before the start of the school year. 

3 [d. at *6-7. In addition, the parents failed to make their child available for at least one 

4 evaluation scheduled by the department. [d. at *7. The district court found that the 

5 equities favored reimbursement because the parents' activities, although not without a 

6 certain element of calculation, did not impede the department from completing the 

7 placement process. [d. The district court also found that 20 U. S. C. 

8 § 1412(a)(IO)(C)(iii)(I)(bb) required only ten business days notice prior to unilateral 

9 placement, and that the parents' provision of the bare minimum notice required did not 

10 warrant a reduction in the expenses to be reimbursed. 102 

11 40. The court recognizes that these cases, however analogous their facts, do not control its 

12 decision. The court is also aware, however, that the Ninth Circuit's most recent decision 

13 on the equitable considerations that are pertinent in deciding parents' right to 

14 reimbursement under Target Range have emphasized primarilY whether ·'[the school 

15 district was] asked to provide services to [the student] and [was] given a reasonable 

16 opportunity to complete the process of evaluating [the student] and making a placement 

17 recommendation.'~ Forest Grove, 523 F.3d at 1089 (quoting Ash, 980 F.2d at 589).103 

18 

19 
I02The district court deemed the ten business day rule an appropriate standard to use in 

20 exercising its equitable discretion. In Forest Grove, as here, the student had not previously 
received special education services, and so the limitations of 20 U.S.C. § 1412(a)(IO)(C) did not 
apply. See Forest Grove, 523 F.3d at 1088 (reversing the district court's decision that a student 

22 who had not previously received special education services had to comply with the requirements 
of § 1412(a)(IO)(C) because "there are no statutory requirements for tuition reimbursement for 
students . . . who never received special education and related services in public school. 

21 

23 

24 Congress' choice to legislate concerning students who previously received special education and 
related services did not alter the proper analysis for students who have not received special 
education and related services in public school, under general principles of equity pursuant to 
§ 1415(i)(2)(C)"). 

25 

26 

27 

28 

I03The conduct of the parents in Ash was so egregious in preventing the school district from 
properly evaluating the student that the case is inapposite here. In Ash, the parents requested an 
evaluation by an Oregon school district in January 1989. The parents, however, had made a 
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As respects this standard, the Second and Ninth Circuits appear to be in agreement, and 

the court fmds persuasive the Second Circuit's and New York district courts' application 

of this standard to analogous facts. 

It is undisputed that J.P.'s parents made J.P. available for extensive evaluation by the 

district. The district does not argue that the parents' request for evaluation on March 16, 

2008 was untimely, such that the evaluation could not be completed by the start of the 

2008-2009 school year. Indeed, the request was sufficiently timely that an IEP meeting 

was convened by June 10, 2008. 104 The school year was set to commence on September 

Z, Z008, and J. P. 's parents gave the district notice on August 11, 2008, more than the ten 

business days the New York district courts have employed as a reasonable notice standard, 

that they had opted for a private placement. Thus, whether the school district was given 

notice and sufficient time to evaluate J.P. weighs in favor of reimbursement. 

In assessing the relative cooperation and non-cooperation of the parents and the district, 

the court notes that the district delayed in providing a formal, written offer of placement. 

With the school year set to begin on September 2, 2008, the District delayed more than 

17 unilateral placement prior to the request and enrolled the student in a boarding school in 
Massachusetts, making it impossible for him to be evaluated until September 1989. The district 
court found, and the Ninth Circuit affirmed, that while the parents were entitled to 

19 reimbursement, it should only cover educational services after September 1989, when the parents 
made the student sufficiently available that the district had a fair opportunity to evaluate. Ash, 766 

18 

20 F.Supp. at 864. Relevant here, however, the court notes that even given such egregious behavior, 
the district court in Ash did not deny the parents' reimbursement request entirely. It also notes 
that Ash is cited extensively with approval in the Ninth Circuit's decision in Forest Grove. 523 
F.3d at 1088-89. 

21 

22 

23 I04In Glendale, Judge Pregerson considered a set of facts that justified partial rather than 
24 full reimbursement as a result of the parent's lack of cooperation. There, the district consistently 

tried to work with the student's mother to design an appropriate placement. It submitted extensive 
25 evidence of letters and telephone calls that the mother never returned. Moreover, the student's 

mother withheld records relating to the student that the district needed to assess the student. There 
26 was thus evidence that the mother "did not cooperate with the District, and that her lack of 
27 cooperation may have frustrated the District's attempts to design a program. H Glendale, 122 

F.Supp.2d at 1109. Despite this fact, Judge Pregerson found that a partial reimbursement of 
28 tuition was justified. 
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seven weeks in sending the parents a list of schools - two of which had never been 

discussed at the IEP meeting. This left the parents with less than four weeks to investigate 

the schools, interview, and successfully enroll J.P., all without benefit of information 

provided by the District concerning the placements. The court's factual [mdings quote at 

length the testimony of Arce, who selected the three schools provided to J.P.'s parents. 

Arce confirmed that she had not followed district policy that required that she collaborate 

with the parents, provide support to the parents in making a selection, arrange visits to the 

NPS options, and explain to the parents the intake and admissions procedures at the 

potential NPS placements. Repeatedly, when asked why she had not complied with district 

policy that she cooperate and collaborate and ensure that a single, specific offer of a FAPE 

was made, Arce responded "I don't know" or "I don't recall. ,,105 The district's expert 

conceded that a seven-week delay in receiving an offer of placement was an unusually long 

amount of time. tOO The court finds that the district's handling of J.P.'s placement is a 

factor that weighs in favor of reimbursement. 

Related to the court's evaluation of the cooperation between the district and the parents is 

the parents' efforts to secure a placement for J.P. AU Gomez concluded that J.P.'s 

mother reviewed information regarding North Hills and Park Hill online and that "[n]either 

of the schools were open for her to visit in mid-August. ,,,07 J.P. 's mother visited Village 

Glen and attended an open house informational session and a small group session in August 

2008. She also met for one hour with the principal of ViIJage Glen, asking multiple 

questions about the academic program, the test books, the seventh grade program, the art 

and music program, and the social skills curriculum. AU Gomez credited testimony that 

J.P. 's mother was discouraged by the answers she received. She also observed students 

and teachers during class and at lunchtime. She visited the school a second time one week 

105 AR at 875-77. 

tooAR at 397-98. 

107 AR at 302. 
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before the administrative hearing. 10!< AU Gomez concluded that J.P. 's " [p]arents honestly 

believe[d] that [J.P.] [was] best placed at Bridges and that he [was] maximizing his 

potential at Bridges. There is no doubt that Parents want the best education and program 

available for Student and that they believe Bridges offers that program to Student. ,,109 The 

court finds that J. P. 's mother made a real and substantial effort to identify the best school 

for J.P. and to investigate Village Glen, the only one of the three placement options 

identified that was available to her to visit. This factor, therefore, weighs in favor of 

ordering reimbursement. 

AU Gomez, who did not address the equitable considerations surrounding reimbursement, 

also did not address whether Bridges or some other program was nwre suitable. 110 While 

this factor was articulated by the Fifth Circuit in Alanw Heights, was adopted by the Ninth 

Circuit in Target Range, and has subsequently been reiterated, no district court in either 

the Fifth or Ninth Circuits has applied it. See Doe, 1993 WL 560704 at *6 (stating but not 

applying factor of superior suitability). In Glendale, Judge Pregerson found it was 

inappropriate to consider this factor where the AU had not passed on the issue in the first 

instance and the court was ill equipped to compare placements. Glendale, 122 F.Supp.2d 

at 11 09 (declining to apply the factor of more suitable alternative where little information 

was available to compare the schools and the AU had not made a finding on this factor). 

In the only decision the court has found in which a district court applied this factor, the 

District of New Jersey concluded it was applicable where an AU found that the unilateral 

placement selected by the parents was inappropriate and the placement offered by the 

IO!< AR at 303-04. 

109 AR at 336. 

I IO AR at 336 (" Although the three NPS schools offered by the District . . . may not be 
26 Parents['] preferred option for Student's education, the evidence supports a fmding that either of 
27 the three options would have provided an appropriate placement and could have implemented 

Student's IEP. District is not required to maximize Student's potential, merely to provide a FAPE 
28 that allows Student to access an educational benefit"). 
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school district was appropriate. B.G. by F.G. v. Cranford Board of Education, 7fJ2 

F.Supp. 1158, 1164 (D.N.J. 1988) (concluding that more suitable placements were 

available where the AU had found that a unilateral placement was inappropriate). 

The court adopts a view that combines the approach of Judge Pregerson and that of the 

New Jersey district court. Because the AU did not consider whether one placement was 

"more suitable" than another, and the facts are not sufficiently clear that the court can, in 

the fIrst instance, determine that one or the other placement is "more suitable," it is 

appropriate to deem this factor neutral. III Such an approach "seems to reflect Congress' 

recognition that some settings simply are not suitable environments for the participation 

of some handicapped children." Rowley, 458 U.S. at 197 n. 21. 

With the exception of the factor related to whether a "more suitable" placement was 

available, which the court fInds to be neutral, each factor concerning the parties' relative 

conduct weighs in favor of ordering reimbursement. While J.P. 's parents may have been 

content to allow the clock to tick in order to gain a strategic advantage, they did not engage 

in the type of egregious conduct impeding the district's ability to evaluate and place J.P. 

that characterizes cases in which courts have found that it is proper to order partial or no 

reimbursement. Rather, district's delay in failing to provide a multiple-placement offer 

- itself inadequate under the IDEA - until two of the three schools offered were 

unavailable for visits impeded the parents' ability to ensure J.P.'s placement by the start 

of the school year. The court therefore concludes that equitable considerations weigh in 

favor of full reimbursement. 

27 1I1Where, by contrast, the court can find that the unilateral placement was inappropriate 
and the district's placement was appropriate, it can properly weigh this factor in favor of the 

28 district. 
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1 III. CONCLUSION 

2 For the reasons stated, the court grants plaintiff's appeal and orders the district to 

3 reimburse the tuition in the amount of $30,400. Plaintiffs may file an appropriate posHudgrnent 

4 motion for attorneys' fees in accord with Local Rule 54-12. 
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DATED: February 16,2011 
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