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DECISION

The due process hearing in this matter convened on February 9, 2011, in Torrance,
California and on February 10, in Downey, California, before Administrative Law Judge
(ALJ) Robert Helfand from the Office of Administrative Hearings (OAH), State of
California

Student was represented by Benjamin Conway, Esq., of Public Counsel Law Center,
and by SurisaE. Rivers, Esq., of the Disability Rights Legal Center. Student did not testify
or atend the hearing. Student’s mother and father attended on February 9, 2011. Two
interns with Public Counsel Law Center, Sean Heikkila and Susan McClure, attended on
February 9, 2011.

Courtney M. Brady, Deputy General Counsel, represented the Los Angeles County
Office of Education (LACOE). She was accompanied by Dr. Gary Levin, LACOE’s Project
Director of Compliance and Support Services.

Jenny Wong, Staff Counsel, represented the California Department of Mental Health
(CDMH).

Andrea Ross, Deputy County Counsel, represented the Los Angeles County
Department of Mental Health (CMH).



Joyce E. Paul, Esqg., of Parker & Covert LLP, represented Torrance Unified School
District (Torrance) and was present for part of the February 9, 2011 session. Rudy Del ana,
aprogram specialist with Torrance, attended part of the session on February 9, 2011.

Student called his mother (Mother) to testify on his behalf and then rested his case.
LACOE caled Dr. Levin. CDMH called Charles Anders and Willie Deon as witnesses.
CDMH also submitted a written declaration from Paul Mclver in lieu of histestifying.

Student filed his request for a due process hearing on November 8, 2010. OAH
granted motions to dismiss the California Department of Education (CDE) on November 29,
2010, and the California Health and Human Services Agency on December 29, 2010. On
December 21, 2010, OAH granted in part, asto Issue Two, and denied in part a motion to
dismiss brought by Torrance.

On February 2, 2011, Student, joined by CMH, moved to dismiss CMH as a party
because Student and CMH had entered into a stipulation in the instant matter and three other
related cases. The stipulation involves CMH waiving itsright to assert afailure to exhaust
defensein the case of A.C. v Schwarzenegger et al, U.S.D.C.-Central District, Case No. CV-
10-7956 GW (AGRXx)*. The motion was denied by written order on February 8, 2011 as
CMH was an indispensabl e party because complete relief can not be accorded with the
party’ s absence (Code of Civil Procedure, section 389, subd. (8)(1).)

ISSUES?

(1)  Was Student denied a free appropriate public education (FAPE) because he
was not provided appropriate educationally related mental health services from October 9,
2010, to November 9, 20107

(20  What agencies or agency are responsible for providing Student’ s educationally
related mental health services from November 10, 2010 to present?

Asaremedy for the alleged FAPE violations, Student requests that the ALJ order
LACOE and CDMH to provide him with 50 hours of compensatory mental health servicesto
be used after he returns to the community from his present residential treatment center (RTC)
placement.® Student also requests an order from OAH identifying which of the remaining

! Student is aplaintiff in that case.

2 During the prehearing conference and after discussion with the parties, the ALJ
reworded the issues presented by Student in his complaint.

3 Student’s complaint originally asked that OAH provide aremedy for similarly
situated students and that OAH order structural and/or systemic changes in the provision of
mental health careto specia education students by the respondents to this case. On



respondents is responsible for providing him with mental health services under Assembly
Bill No. 3632 (hereafter AB3632), which was enacted in Chapter 1747 of the Statutes of
1984, operative July 1, 1986, and which established interagency responsibilities for
providing and funding mental health services to students with disabilitiesin California. This
enactment is codified as Chapter 26.5 of Division 7 of Title 1 of the Government Code.

PROCEDURAL ISSUES
Motions to Dismiss by Named Respondents

Prior to the commencement of the hearing, all Respondents filed motions to dismiss
Issue Two. Also, Torrance moved to dismiss Issue One, the sole remaining issue relating to
it. Oral arguments on the motions were held on the first day of the hearing. Because
Torrance, as the local education agency, is currently implementing Student’s current
Individualized Education Program (IEP) and will continue to do so, Student did not oppose
the motions of the Respondent to dismiss Issue Two initsentirety. Also, the ALJ
reconsidered the December 22, 2010 order by OAH which dismissed Issue Two asto
Torrance since the issue was not ripe. After considering oral and written arguments, the ALJ
found that the issue was moot because Torrance had implemented a new | EP which included
placement in aresidential treatment center and educationally related mental health services.

Asto Torrance' s motion to dismiss Issue One, LA COE contended that Torrance was
the local education agency which was responsible for providing Student a FAPE during the
applicable time period. Student did not contest Torrance' s motion. Torrance' s motion to
dismiss was granted and Torrance was dismissed from the action.

Stipulation Regarding Establishment of Certain Facts

Prior to the commencement of the hearing, the Parties presented ajoint stipulation as
to certain facts. Thejoint stipulation was admitted as Court exhibit one.

CONTENTIONS OF THE PARTIES

Student contends that he was deprived of a FAPE because he did not receive the same
level of mental health services whilein juvenile hall as he would have had he been sent to an
RTC. Because Student received only 30 minutes of individual designated instruction and
services (DIS) counsaling and 45 to 60 minutes of AB3632 counseling weekly whilein
juvenile hall, Student contends that he was denied FAPE. He contends that the services that

December 29, 2010, OAH dismissed this request for relief as being beyond the limited
jurisdiction of OAH in special education due process hearings.



he would have received at the RTC would have been 60 to 120 minutes of individual therapy
weekly, 120 to 240 minutes of family therapy monthly, and 300 minutes of group therapy
weekly.

Student further contends that the Individuals with Disabilities Education Act (IDEA)
makes the local education agency primarily, and the state education agency secondarily,
responsible for providing a student with aFAPE. Asto educationally related mental health
services, AB3632 shifted the primary responsibility jointly to the local education agency and
the county mental health agency. When the county mental health agency is unable to meet
this obligation, then the state department of mental health is responsible for funding such
services.

All Respondents contend that Student failed to meet his burden that he was not
provided a FAPE as the services provided enabled him to access his education while at
juvenile hall and that he was placed in a RTC without delay after the juvenile court issued an
order permitting such placement.

Additionally, CDMH contends that it is not the responsible agency for providing or
funding educationally related mental health services.

Based upon the following Factual Findings and Legal Conclusions, this Decision
determines that Student has failed to meet his burden of proof that he was denied a FAPE
between October 9, 2010, and November 9, 2010. Student has failed to prove that the mental
health services provided by LACOE were not calculated to enable Student to access his
education and to make educational progress. Nor was Student able to demonstrate that any
delay in placing Student in aRTC resulted in aloss of educational benefit. Because Student
has failed to meet his burden of proof asto the denial of a FAPE, it is unnecessary to rule on
the secondary issue of which agency is responsible of providing and/or funding educationally
related mental health services for the designated time period.*

FACTUAL FINDINGS
Jurisdiction and Background Information
1. Student was born on February 24, 1993, and is eligible for special education

and related services under the éigibility category of emotional disturbance (ED) and a
secondary category of other health impaired (OHI).> Student was adopted at the age of two

* In addition to A.C. v Schwarenzegger, another case involving the same issue was
recently decided by the Court of Appealsfor the Second Department, California School
Boards Association v. Brown (2011)  Cal. Rptr.3d , 2011 WL 668050, 111 L.R.P.
14617.

> Student also has Attention Deficit Hyperactivity Disorder (ADHD).



and ahalf by his parents. Student had fetal alcohol syndrome at the time of adoption.
Parents have resided within the boundaries of Torrance at all times material herein. Student
resided with his parents, 16-year-old sister and seven-year-old brother. Student has a history
of marijuana use, alcohol use, and cutting himself.

AB3632 services

2. Paul Mclver isthe District Chief of Children, Y outh, and Family Programs
Administration of the CMH. The parties stipulated to the admission of his Declaration in
lieu of his personally testifying.

3. In 1986, California established a statutory scheme that provides for
interagency responsibility in regards to the provision of special education related services
under the IDEA (Gov. Code, 88 7570-7588.). The statutory schemeis known as AB3632
after the Assembly Bill that created the law. Thisresulted in the county mental health
agencies providing educationally related mental health services to special education students
through the local education agency |EP process.

4. In Los Angeles County, a school district will identify a student whom it
believes requires educationally related mental health services and refer the student to the
CMH, which assesses the student as part of the IEP. Upon completion of the assessment,
CMH forwards areport to the district. If such services are recommended, CMH isrequired
by AB3632 to coordinate the provision of the services, which can include individual or group
psychotherapy, collateral services, medication monitoring, intensive day treatment, day
rehabilitation, residential placement, and case management.

5. Educationally related mental health services are not crisis stabilization
services. To the extent that any student has, or will have, suicidal or violent behavior that
requires crisis intervention, that student can and should access those services through other
public programs and/or private providers, including programs provided by CMH but they
cannot do so through AB3632 or IDEA.

School Years 2008-2009 and 2009-2010

6. In school year 2008-2009, Student was in the 10th grade attending Torrance
High School. During the last month of the school year, Student pushed a fellow student
down and was sent to the Alan B. Shepard School. The matter was referred to juvenile court
which resulted in the case being dismissed.

7. In school year 2009-2010, Student attended a specia day class (SDC) run by
LACOE at Redondo High School for ED students. Student did well academically and
participated in the school’s R.O.T.C. program (ROTC). On February 10, 2010, Student, who
did not possess adriver’slicense, drove his parents car to school and brought with him an
air soft pellet gun on campus. Student shot afellow student in the ROTC room. Asaresult,
Student was placed at the Maaga Cove Academy, a special education program operated by



LACOE. Student also was taken to juvenile court and received six months probation.
Student’ s grades fell to the “C” and “D” range, and he was absent 29 timesin the third and
fourth quarters. Malaga Cove staff referred Student for an AB3632 assessment. The CMH
assessment report recommended that Student be placed in residential treatment. Student’s
parents did not accept the recommendation.

May through August 2010

8. On May 18, 2010, Student attempted suicide by ingesting a bottle of Tylenol.
He was hospitalized at Harbor UCLA for three days and then transferred to the psychiatric
unit at UCLA until June 3, 2010, when he returned home. On June 6, 2010, Student ran
away and was not located until June 9, 2010. He entered the Center for Discovery, a
residential treatment facility, on June 10, 2010. Student was transferred to USC Hospital and
then to Del Amo Hospital after Student threatened another patient. On July 2, 2010, Student
was admitted to another residential treatment facility, Adolescent Growth Inc. (AGI) until he
returned home on July 30, 2010, although he continued with AGI on an out-patient basis.

9. On June 12, 2010, an amendment | EP team meeting was held and Student was
exited from LACOE'’ s special education program and placed within Torrance.

10.  OnAugust 14, 2010, Student was hospitalized at the UCLA Neuropsychiatric
Institute after threatening hissister. He was transferred to AGI on August 17, 2010.

11.  Pursuant to Student’s parents' request, CMH conducted a mental health
assessment which was completed on August 27, 2010. The assessor, Jean L. Wong,
L.C.S.W., concluded that Student met the eligibility requirements of AB3632 as someone
with exceptional needs who requires mental health treatment in order to benefit from
educationa programming. Wong recommended that Student receive residential treatment.

September 2010

12.  On September 3, 2010, Parents enrolled Student in Torrance. The 2010-2011
school year was to commence on September 8, 2010.

13.  Student wasreleased to his parents on September 20, 2010. He was then
arrested on September 21, 2010, for attempted armed robbery with a kitchen knife and placed
at Central Juvenile Hall (Central). On October 4, 2010, he was transferred to L os Padrinos
Juvenile Hall. From October 11, 2010, through October 21, 2010, Student was again at
Central. Student was again at Los Padrinos from October 22, 2010 through November 5,
2010, before being sent to Central until he was released to his parents, subject to being
placed in an RTC named Devereux Texas (Devereux), on November 12, 2010. During this
time, LACOE was responsible for providing Student a FAPE.

14.  On September 27, 2010, Torrance convened an | EP team meeting. Although
Student was detained in the juvenile court system, Torrance el ected to proceed with the



meeting. The |EP team determined that Student required placement in a RTC and authorized
CMH to search for an appropriate out-of-state placement. Student’s parents were informed
that Torrance would fund the educational portion of aresidential program when Student was
released from the juvenile hall. Parents were informed by the CMH representative that
Student’ s placement at a RTC was contingent upon the juvenile court issuing a “home of
parent” order which would permit Student’ s rel ease from incarceration.

Administrative Placement by LACOE

15. When achild isplaced in juvenile hall, LACOE becomes the local education
agency asit operates the juvenile court schools. (See Lega Conclusion 6.) When the child
isagpecial education student, LACOE reviews the then current IEP which is being
implemented and consults with parents to determine an initial placement and services for the
first 30 days when an | EP team meeting can occur. Because the child is incarcerated and
under juvenile court supervision, LACOE is unable to placeachildinaRTC until a
probation officer makes a recommendation to the court and/or a court order is obtained
permitting such a placement.

16.  On October 7, 2010, LACOE conducted a 30-day administrative placement for
Student pending an |EP team meeting. LACOE reviewed the in-place |IEP from Torrance
and consulted telephonically with parents. LACOE then determined that Student was to
continue with his |[EP goals from Torrance, he would be placed in a SDC five days per week
for atotal of 240 minutes, and receive one 60 minute counseling session weekly and an
additional 30 minute counseling session each week. On October 14, 2010, Mother signed the
administrative placement form. An |EP was scheduled for November 6, 2010.

Governor’s Veto and Suspension of Mandate

17.  On October 8, 2010, Governor Arnold Schwazenegger line-item vetoed Item
8885-295-0001 and Item 6110-161-0890 of the California Budget Act which eliminated the
appropriation of fundsto CDMH for services under AB3632 for out of state mental health
services and provided to the CDE a sum of $76,000,000 to be used for that purpose. In his
veto, the Governor stated: “Of the funds appropriated in Schedule (4), $76,000,000 shall be
used exclusively to support mental health services that are provided during the 2010-2011
fiscal year by county mental health agencies pursuant to Chapter 26.5 (commencing with
Section 7570) of Division 7 of Title | of the Government Code and that are included within
an individualized education program pursuant to the federal Individuals with Disabilities Act
(20 U.S.C. Sec. 1400 et seg.) Each county office of education receiving these funds shall
contract, on behalf of special education planning areas in its county, with the county mental
health agency to provide specified mental health services....”



| dentification of Possible Placement and Federal Court Filing

18.  On October 11, 2010, CMH identified a potential RTC placement for Student
at Devereux.

19.  On October 12, 2010, the juvenile court continued Student’ s request for a
“home of parent release order” which was necessary to release Student from juvenile
detention and permit him to be placed at aRTC.® Mother testified that the reason for the
continuance was that the judge wanted to grant time to have the funding for the RTC
placement to be resolved because of the Governor’s veto.

20.  On October 27, 2010, Student and three other students filed an action in the
United States District Court for the Central District of California alleging that the Governor’s
line-item veto of AB3632 funding violated federal law.” On November 1, 2010, Student,
CMH, Torrance, and LACOE entered into a stipulated temporary restraining order (TRO).
The TRO stated that the California Department of Education and the State Superintendent of
Public Instruction had agreed to release to county offices of education the 76 million dollars
in IDEA funding currently in the state budget, a portion which were to be passed from
LACOE to CMH for educationally related mental health services. Pursuant to the TRO,

CMH agreed to resume and continue to provide and monitor educationally related mental
health services, to attend | EP meetings, to compl ete assessments and authorize services, upon
referral from local education agenciesin Los Angeles County until funding was exhausted or
the federal suit was resolved, whichever occurred first.

21.  On November 4, 2010, CDE awarded Los Angeles County’ s portion of IDEA
funds to LACOE for the 2010-2011 AB3632 services.

LACOE Assessment

22.  LACOE conducted atriennia assessment of Student on October 26 and 27,
2010. The assessment was conducted by Tony Meehiels, school psychologist, and Tina
Sinipe, Student’s SDC teacher. Student received afull scale 1Q standard score of 100 on the
Cognitive Assessment System, which isin the average range. His subtest scores werein the
average range except in planning where he scored a 77 which fell in the sixth percentile.® On
the Woodcock-Johnson |11 Tests of Achievement, Student’ s standard scores were 96 in math,
116 in written language, and 120 in reading. Student scored in the average range on the
Connor’s Third Edition-Self-Report in all areas except for inattention (37, which isin the

® Prior to the juvenile court issuing a home of parent order, the court receives a
probation report which includes recommendations as to incarceration and placement.

" A.C. v Schwarzenegger et al, U.S.D.C.-Central District, Case No. CV-10-7956 GW
(AGRX).

8 An average standard score is between 90 and 110.



low range), aggression (61, which isin the elevated range), and conduct disorder (61, which
isin the elevated range). Student was not in the clinically significant range on the Childhood
Depression Index, but he scored in the clinically significant or at risk range on the
Achenbach Y outh Self-Report which measures child behavior problems and socia
competency. The report found that Student qualified for special education under the
category of ED “[d]ue to hislong history with defiance and oppositional behaviors.” The
report recommended that Student be placed in a SDC and provided with counseling once a
week for 30 minutes.

November 3, 2010 |EP Meeting

23.  On November 3, 2010, LACOE convened atriennial |EP meeting. In addition
to Student and his parents, other attendees were an administrative designee from LACOE;
school psychologist, Meehiels; specia education teacher, Sinipe; two regular education
teachers; school counselor; LACOE project director; a LACOE attorney; a CMH supervisor;
and a probation officer. Reports were given by Student’ s counselor and the school
psychologist who reviewed his assessment. It was noted that Student had no behavior issues
since being in juvenile hall, and Student’ s therapist reported he was improving.

24. A transition plan was developed taking into account Student’s desire to pursue
acareer as an auto mechanic. The team discussed Student’ s behavior problems and support
he required. The team adopted a Behavior Support Plan and behavior goal to address
Student’ slack of motivation in completing class assgnments. Student’s SDC teacher
recommended that Student participate in the resource specialist program provided he could
keep his behavior under control. The CMH therapist noted that Student needs to maintain
structure and that support be available when he requests help. The team adopted five goals
and agreed that Student continue to be placed in a SDC with 30 minutes per week counseling
along with CMH provided therapeutic services of 69 minutes weekly.

25.  Indiscussing placement after detention, Parents stated that they would like to
have Student in a stable environment where he can receive intensive and consistent help with
hisissues. The team adopted the CMH recommendation of a RTC and agreed to initiate such
a placement when it could be accomplished.

Student’ s Performance While in Juvenile Hall

26.  Based upon the report of Student’s teacher to the |EP team, the |[EP team
determined that Student did not need behavioral support in order to achieve academic
success although he continued to require being in a SDC which was highly structured.
Student’ s grades were inthe “C” to “B” range. Student’s probation officer also informed the
| EP team that Student was doing well in his unit and was not presenting any behavioral
problemsin that setting. Thiswas corroborated by Mother who testified that she felt that
Student was not under stress at juvenile hall which resulted in the absence of behavioral
problems.



Sudent’ s Transfer to Devereux

27.  On November 5, 2011, the juvenile court issued a home of parent order after
reviewing the Probation Officer’s Report. The order permits the release of Student on the
condition that he enter Devereux pursuant to AB3632.

28. Gary Levin, Ed. D., isaProject Director |11 with LACOE. He has been
employed by LACOE for over 30 years. As part of hisduties, Levin arranges for placement
at RTCs. LACOE isnot permitted to contract for placement at a RTC until it receivesa
court order. Levin then checks out available space and contracts for the placement plus
transportation to the location. The actual location is determined by the probation officer who
makes a recommendation to the juvenile court. LACOE has no role in obtaining the home of
parent order.

29.  After receiving the court order, LACOE arranged for Student to attend
Devereux and contracted for transporting Student to the RTC. Student was transported to the
RTC on November 9, 2011, where he presently is placed.

CDMH'’ s Position Regarding AB3632

30. CDMH contendsthat it isnot responsible for providing special education and
related servicesto Student. Charles Anders, Chief of the Local Program Financial Support
for CDMH, testified that CDMH is a mere “pass through” for the fundsit passesto the
county mental health agencies and the monies allocated in the state budget for AB3632
services. Each county’s shareis determined by compiling data which shows the percentage
of amounts expended by each county to the entire amount expanded state-wide. Then each
county is allocated that percentage of the monies allocated in the annual budget act. Anders
testified that his unit does not handle IDEA funds which may be available to local agencies
and school districts through other sources.

31.  Willie Deonisthe Acting Chief of Community Programs Technical Assistance
Unit of CDMH. He oversees CDMH staff that provides technical assistance to county
mental health agenciesincluding AB3632 services. Prior to his present position, Deon had
been in the regulations unit and the AB3632 unit. Under an Interagency Cooperative
Agreement between CDMH and the CDE, CDMH oversees compliance complaints received
from CDE involving AB3632 and offering guidance to counties and local education
agencies. When a compliance complaint is received from CDE, Deon’s unit investigates the
allegations and issues areport to CDE, which makes a decision asto the complaint. CDMH
does not provide any other services pursuant to AB3632. Also, CDMH does not in any way
participate in the |EP process.

10



LEGAL CONCLUSIONS
Burden of Persuasion

1. Asthe petitioning party, Student has the burden of proof on al issues,
including the need for and amount of compensatory services. (Schaffer v. Weast (2005) 546
U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)

Elements of a FAPE

2. A child with adisability has the right to a FAPE under the Individuals with
Disabilities Education Act (IDEA) and Californialaw. (20 U.S.C. 81412(a)(1)(A); Ed.
Code, § 56000.) A FAPE isdefined as special education and related services that are
provided at public expense and under public supervision and direction that meet the state’s
educational standards and that conform to the student’s1EP. (20 U.S.C. §1401(9); Cal. Code
Regs,, tit. 5, 8 3001, subd. (p).) Specia education is defined as specially designed
instruction, provided at no cost to parents, that meets the unique needs of a child and with a
disability and permits him or her to benefit from instruction. (20 U.S.C. § 1401(29); Ed.
Code, 8 56031.) Special education related services include transportation, and
developmental, corrective, and supportive services, such as mental health counseling
services, that may be required to assist the child with a disability to benefit from special
education. (20 U.S.C. § 1401(26); Ed. Code, § 56363.)

3. Local educational agencies such as school districts are not required to provide
special education students with the best education available or to provide instruction or
services that maximize or optimize a student’ s abilities. The seminal case explaining this
principleis Board of Education of the Hendrick Hudson Central School District v. Rowley
(1982) 458 U.S. 176 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley), in which the United States
Supreme Court addressed the level of instruction and services that must be provided to a
student with a disability to satisfy the requirements of the IDEA. The Court determined that
astudent’s |EP must be reasonably calculated to provide the student with some educationa
benefit. The Court also stated school districts are only required to provide a*“basic floor of
opportunity” that consists of accessto specialized instruction and related servicesthat are
individually designed to provide educationa benefit to the student. (Id. at pp. 198-201.) The
Ninth Circuit has referred to the “ some educational benefit” standard of Rowley simply as
“educational benefit.” (See, eg., M.L. v. Fed. Way School Dist. (2004) 394 F.3d 634.) It has
also referred to the educational benefit standard as “ meaningful educational benefit.” (N.B.
v. Hellgate Elementary School Dist. (9th Cir. 2008) 541 F.3d 1202, 1212-1213; Adams v.
Sate of Oregon (9th Cir. 1999) 195 F.3d 1141, 1149; J.L. v. Mercer Island School District
(9th Cir. 2010) 592 F.3d 938, 949-951.)

4, In resolving the question of whether a school district has offered a FAPE, the
focusis on the adequacy of the school district’s proposed program. (See Gregory K. v.
Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314.) For aschool district's offer
of special education servicesto adisabled pupil to constitute a FAPE under the IDEA, the

11



offer must be designed to meet the student’ s unique needs, comport with the student’s |EP,
and be reasonably calculated to provide the pupil with some educational benefit in the least
restrictive environment. (Ibid.; 20 U. S.C. § 1401(9).)

5. An IEPisnot judged in hindsight; its reasonablenessis evaluated in light of
the information available at the time it was implemented. (JG v. Douglass County School
District (9" Cir. 2008) 552 F.3d 786, 801.)

6. The issue of whether a school district has offered a FAPE has both procedural
and substantive components. States must establish and maintain certain procedural
safeguards to ensure that each student with a disability receives the FAPE to which the
student is entitled, and that parents are involved in the formulation of the student’s
educational program. InW.G. v. Board of Trustees of Target Range School Dist. (Sth Cir.
1992) 960 F.2d 1479, 1483-1484, the court, citing Rowley, supra, 458 U.S. at p. 200,
recognized the importance of adherence to the procedural requirements of the IDEA, but
noted that procedural flaws do not automatically require afinding of adenial of aFAPE. (Id.
at 1484.) Procedural violations may congtitute adenial of a FAPE if they result in the loss of
educational opportunity to the student or seriously infringe on the parents opportunity to
participate in the IEP process. (Ibid.) These requirements are also found in the IDEA and
California Education Code, both of which provide that a procedural violation only constitutes
adenial of FAPE if the violation (1) impeded the child’ s right to a FAPE; (2) significantly
impeded the parent’ s opportunity to participate in the decision-making process; or (3) caused
adeprivation of educational benefits. (20 U.S.C. § 1415 (f)(3)(E)(ii); Ed. Code, § 56505,
subd. (f)(2); Park v. Anaheim Union High School Dist. (9th Cir. 2006) 464 F.3d 1025, 1032.)
Here, Student failed to raise procedural violationsin his Request for Due Process Hearing.
Thus, any procedural issues are not before OAH.°

7. The responsibility for providing FAPE to children placed in ajuvenile hall
has been allocated by statute to the local county board of education. (Ed. Code §
48645.2.) Thus, LACOE isthelocal education agency for those students.

Related Services

8. In California, related services are called designated instruction and services
(DIS). (Ed. Code, 8 56363.) DIS may include the provision of developmental and mental
health servicesif required to assist the child in benefiting from special education. (20 U.S.C.
8 1401(26)(A); Ed. Code, 8 56363, subd. (a); Irving Independent School Dist. v. Tatro (1984)
468 U.S. 883, 891 [104 S.Ct. 3371; 82 L.Ed.2d. 664]; Union School District v. Smith (Sth

® Student attempted to raise procedural violationsin his closing brief for the first time.
LACOE objected to the raising of new issues not contained in the complaint and Prehearing
Conference Order. The ALJsustained LACOE’ s objection in awritten order on March 7,
2011 (Amended Order Sustaining LACOE'’s Objection to the Raising of New Issuesin
Petitioner’s Closing Brief). (See, Ed. Code, § 56502 subd. (i).)

12



Cir. 1994) 15 F.3d. 1519, 1527.) The regulation that defines “mental health services’ for the
purpose of Chapter 26.5 includes psychotherapy. (Cal. Code Regs,, tit. 2, 8 60020, subd. (i).)

Compensatory Education

0. School districts may be ordered to provide compensatory education or
additional servicesto apupil who has been denied a FAPE. (Student W. v. Puyallup School
Digtrict (9th Cir.1994) 31 F.3d 1489, 1496.) These are equitable remedies that courts may
employ to craft “appropriate relief” for aparty. An award of compensatory education need
not provide a“day-for-day compensation.” (ld. at p. 1497.) An award to compensate for
past violations must rely on an individualized assessment, just as an |EP focuses on the
individual student’sneeds. (Reid exrel. Reid v. District of Columbia (D.D.C. Cir. 2005) 401
F.3d 516, 524.)

DETERMINATION OF ISSUE

Was Student Denied a FAPE Because He was not Provided Appropriate Educationally
Related Mental Health Services from October 9, 2010 to November 9, 2010?

10.  Totheextent Student claimsthat he did not substantively receive a FAPE
while housed at juvenile hall, he has failed to provide any evidence that the education and
services he received there did not meet hisneeds. Student presented no evidence to support a
finding that the educational services and mental health services provided by LACOE at
juvenile hall were legally insufficient. LACOE conducted a psychoeducational assessment.
The |EP team, relied on the assessment plus reports by his teacher and probation officer,
developed an I1EP which provided Student with afull-time placement in a special day class
taught by a special education teacher. It also provided him with between 75 and 90 minutes
aweek of individual counseling services from a professional. The evidence was that
Student’ s behaviors had improved both in class and in his unit as reported to the |IEP team
and testified to by Mother. Student demonstrated educational benefit as he was able to
complete assignments and received grades of “B” or “C” in his academic classes during the
time period. (Factual Findings 1, 5-19, and 22-29.)*°

11.  Notably omitted from testimony or documentary evidence presented by
Student was any reference to what level of mental health services Student believes he
required while at juvenile hall. Student presented no evidence that the LACOE class and
academic work given to Student was not appropriate, nor did Student demonstrate that he
failed to progress while receiving services from LACOE. To the contrary, the evidence
presented demonstrated that Student was functioning better, had no behavioral or mental
health issues which impacted his ability to access his education, that he did not fail to

19 Because Student has failed to demonstrate a denial of FAPE, it is not necessary to
rule on which agency is responsible for providing and/or funding AB3632 services during
the relevant time period.

13



complete class assignments, that his behavior was compliant, and that he was respectful to
staff and teachers. The evidence not only failsto demonstrate that Student suffered any
regression academically, socialy, or emotionally while at LACOE, but, to the contrary,
demonstrates that he was receiving educational benefit. Student has therefore failed to meet
his burden of proof.

Right to Compensatory Mental Health Services

12.  Student has requested that he be provided with 50 hours of mental health
services once he returns to the community. Student only has a right to compensatory
education or servicesif he provesthat he was denied aFAPE. As discussed above, he has
failed to meet his burden of proof in that regard. However, even assuming that Student had
shown adenial of FAPE, he failled to provide any evidence to support his need for 50 hours
of compensatory mental health services, either at the present time or at some future date.™*

ORDER
1. Student has failed to meet his burden of proof that Respondents denied him a
FAPE from October 9, 2010, through November 9, 2010, by failing to provide him with
appropriate educationally related mental health services.

2. All of Student’srequestsfor relief are denied.

PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard and
decided. Here, the Respondents prevailed on the issues heard in this matter.

1 In his closing written brief, Student argues that heis not required to prove the
amount of compensatory education but can rely on receiving the same services on an hour-
by-hour basis. Student isrequired to demonstrate what relief should be granted to help
overcome lost education opportunity caused by the denial of FAPE. (Student Wv. Puyallup
School District, supra, 31 F.3d at 1496.)
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RIGHT TO APPEAL THIS DECISION

Thisisafina administrative decision, and all parties are bound by this Decision.
Pursuant to Education Code section 56505, subdivision (k), any party may appeal this
Decision to a court of competent jurisdiction within ninety (90) days of receipt.

Dated: March 16, 2011

/s
ROBERT HELFAND
Administrative Law Judge
Office of Administrative Hearings
Special Education Division
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