BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
OAH CASE NO. 2008100266

HUNTINGTON BEACH UNION HIGH
SCHOOL DISTRICT,
v.
STUDENT.

DECISION
Administrative Law Judge Richard T. Breen, Office of Administrative Hearings,
Special Education Division (OAH), State of California, heard this matter in Huntington
Beach, California, on January 5, 6, 7, and 8, 2009.
Caroline A. Zuk, Attorney at Law, represented the District. District Director of
Special Education James Keating (Keating) and Jim Hemsley (Hemsely), Executive Director
of the West Orange County Consortium for Special Education (WOCCSE), attended the
hearing on all days.
Student was represented on all days by her Mother and Father.
Huntington Beach Union School District (District) filed a Request for Due Process
Hearing on October 7, 2008. Student’s request for a continuance was granted for good cause
on November 3, 2008, and the order granting the continuance was served on November 12,
2008. The record was closed and the matter was submitted on January 8, 2008

ISSUES
1.
Was the District’s April of 2007 speech and language assessment properly
conducted, such that the District need not fund an independent educational evaluation (IEE)?
2.
Was Student offered a free and appropriate public education (FAPE) by the
September 16, 2008 individualized education program (IEP)?

FACTUAL FINDINGS
Jurisdiction and Background
1.
Student is a fifteen-year-old girl. During the relevant time period she was
eligible for special education under the categories of emotional disturbance (ED) and speech
language impairment (SLI). At all relevant times, Student lived within the boundaries of the
District. Student’s primary language is English.
2.
Student was first found eligible for special education under the category of
mental retardation during first grade in the year 2000. By her fifth grade year in 2003,
Student’s eligibility was changed to Other Health Impaired (OHI) and SLI based on
assessments by the State of California Diagnostic Center.
April 2007 Speech and Language Assessment
3.
In the spring of 2007, Student was attending Marine View Middle School in
the Ocean View School District. The Ocean View School District is within the same special
education local plan area (SELPA) as the District, but only serves students through middle
school.
4.
In anticipation that Student would be transferring to the District for ninth grade
as of the 2007-2008 school year, and for purposes of her three-year evaluation, Student was
assessed in the areas of speech, language and reading by Brooke Knowles (Knowles). A
psychoeducational assessment was also performed by school psychologist Timothy Baker
(Baker) that included assessments related to speech and language.
5.
School psychologist Baker assessed Student on April 16, 2007. Baker was a
credentialed school psychologist with a master’s degree in education from Pepperdine
University. Baker had been a school psychologist since 2006, and prior to becoming a
school psychologist had approximately 17 years of teaching experience. Baker had
performed over 200 assessments during his career as a school psychologist and had
experience assessing students with learning disabilities and emotional disturbance. Baker’s
job duties included performing assessments, participating in IEP team meetings, and
providing counseling to students. Baker’s testimony was persuasive based on his credentials,
his experience as an educator and his demeanor at hearing, which demonstrated that he was
passionate and committed to doing his best for students.
6.
Baker performed a comprehensive psychoeducational assessment of Student
that included a review of school records, parent and Student interview, consultations with
other District personnel, observation, review of health and developmental history, and a
battery of standardized tests. Baker’s assessment addressed the following areas: intellectual
functioning; academic performance; academic processing; auditory processing; visualperceptual and sensory-motor processing; attention; memory; adaptive behavior; social,
emotional, adaptive and behavioral functioning; and, the relationship between behavior and
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academic and social functioning. The tests were given in English, were not racially,
culturally or sexually discriminatory, were given according to the test instructions and were
valid for the purpose for which they were used.
7.
Baker’s psychoeducational assessment confirmed that Student was not
mentally retarded, as demonstrated by the results of intellectual functioning subtests that
were not language based. However, the totality of assessments confirmed that Student had
unique needs in the following areas: written expression; math reasoning and calculation;
reading fluency; reading comprehension; word recognition; vocabulary; expressive and
receptive syntax and semantics; listening comprehension; successive processing; long and
short term auditory memory; attention; processing speed; and penmanship. In the
social/emotional area, Student had unique needs in: school attendance; peer relations;
anxiety, and somatic symptoms. Overall, Baker concluded that Student’s anxiety and
somatic complaints best explained Student’s needs in the area of attention.
8.
Baker prepared a comprehensive report regarding his assessments that
included interpretations of the assessment data, identification of Student’s unique needs and
recommendations.
9.
Speech Pathologist Knowles assessed Student on April 18, 23, and 25, 2007.
Knowles was a “Special Programs Specialist” for the District whose duties included
overseeing and implementing speech and language therapy programs and literacy programs.
Knowles was a licensed speech pathologist with a certificate of clinical competence and a
California clinical rehabilitative services credential. Knowles had authored a series of books
about warm up exercises to be used at the beginning of speech therapy sessions. Knowles
was also a certified trainer for the LANGUAGE! program, a comprehensive curriculum for
use with students with language-related learning disabilities. Knowles had assessed
approximately 1000 children during her 31 year career, including children with emotional
disturbance. Knowles’ testimony was persuasive in light of her dual training in speech
pathology and literacy and her direct, knowledgeable testimony.
10.
Knowles reviewed prior assessment reports and school records before
beginning her testing. Knowles also observed Student in her LANGUAGE! class and a
computer lab, and talked to Student’s LANGUAGE! teacher. Knowles was aware that
Student had a history of speech language impairment which Knowles described as a
“language based learning disability.” Knowles began her assessments by building rapport
with Student. Although the assessment sessions were never longer than an hour and a half,
Student manifested anxiety by asking to take restroom or other breaks. Knowles saw that
Student appeared visibly anxious by biting her nails and picking at her arm when asked to
repeat an oral passage verbatim. During the assessment, Knowles was calm and reassuring
to Student.
11.
Knowles assessed Student using a variety of standardized assessments that
were validated for the specific purpose for which they were used and that were administered
in conformance with the test instructions. The assessment instruments were chosen based on
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Student’s history, whether the tests were appropriate for adolescents, and whether the
assessments would provide useful data as a follow-up to prior assessments. Knowles
persuasively explained that reading assessments were included because speech and language
ability impacts learning how to read. The assessments were given in Student’s primary
language of English and were not racially, sexually, or culturally discriminatory. Knowles
had experience administering all of the assessment instruments that she used.
12.
Knowles administered the Clinical Evaluation of Language Fundamentals – 4
(CELF-4), a standardized test that was designed to comprehensively measure listening and
speaking skills, including working memory. Student scored in the 5th percentile on the
following subtests: formulated sentences; recalling sentences; word classes – receptive; word
classes – expressive; and, word classes – total. Student scored in the 2nd percentile on the
following subtests: word definitions; understanding spoken paragraphs; and, sentence
assembly. Student scored in the .11th percentile in the area of semantic relationships. The
core and index scores on the CELF-4 revealed that Student was in the 2nd percentile in core
language and the expressive language index, in the 1st percentile in language content, and in
the .4th percentile in the receptive language index and the language memory index. Knowles
interpreted the CELF-4 results as demonstrating that Student had “severe” receptive and
expressive language deficits.
13.
Knowles also administered selected subtests of the Woodcock Johnson III
Tests of Achievement (WJ-III) in the areas of oral language and listening comprehension.
Knowles chose these tests in part because she knew that school psychologist Baker had also
administered the WJ-III for academics. Student achieved subtest scores in the 7th percentile
in oral comprehension and picture vocabulary, 3rd percentile in understanding directions,
and 2nd percentile in story recall. Student achieved composite scores in the 4th percentile in
oral expression, the 3rd percentile in listening comprehension, and the 2nd percentile in oral
language. The WJ-III results were consistent with the CELF-4, revealing a “severe”
expressive and receptive language deficit. The results obtained by Knowles were consistent
with Baker’s psychoeducational assessment.
14.
Knowles administered the Peabody Picture Vocabulary Test – III, to assess
Student’s vocabulary using pictures. In light of Student’s history of language deficits, this
test was selected because it could assess Student’s vocabulary using picture cues. Student
scored in the 3rd percentile, again revealing a “severe” deficit.
15.
Knowles administered the Clinical Test of Phonological Processing (CTOPP)
to assess knowledge of phonological structure, coding of information in memory and
retrieval of information. The CTOPP was related to Student’s reading ability. Student
achieved the following subtest scores: 84th percentile in blending words (connecting
individual phonemes to understand a word); 25th percentile in non-word repetition; 5th
percentile in memory for digits; 2nd percentile in elision (deleting a consonant upon request);
and 1st percentile in rapid digit naming and rapid letter naming. Student’s composite scores
were: 27th percentile in phonological awareness; 8th percentile in phonological memory; and
1st percentile in rapid naming. Knowles interpreted these results as showing that Student
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had the ability to identify and process individual phonemes but that Student had deficits in
memory and response time.
16.
Knowles administered the Test of Word Reading Efficiency to measure how
efficiently Student could read sight words and pronounceable non-words. This test
addressed reading skills and phonemic ability. This test reflected Student’s overall reading
deficits based on her scores in the 2nd percentile in both sight word efficiency and phonemic
decoding efficiency.
17.
Knowles administered the Gray Oral Reading Test – 4 (GORT-4) to assess the
rate, accuracy, fluency and comprehension of Student’s oral reading. This test was selected
because it required Student to read aloud, giving Knowles an opportunity to listen for any
deficits. The test was also intended to elicit information about how Student’s language
deficits impacted her reading. Student achieved a composite score in the 1st percentile.
Student scored lower than the 1st percentile on the rate, accuracy, and fluency subtests, and
in the 2nd percentile on the comprehension subtest. At the time, Student’s instructional
reading fluency (her level in classroom conditions) was 70 words per minute at the third
grade level. Knowles interpreted the GORT-4 as showing that Student’s independent
reading level (the level she could read without help from instruction) was at the second grade
level, that Student read word-for-word rather than by phrases, and that Student was not
monitoring her own comprehension as she read.
18.
Knowles also used informal assessments consisting of a language sample and
analysis and a story reformulation task. The informal assessments were intended to
determine whether the standardized assessment results were consistent with Student’s
abilities in a more natural setting. The language sample was a structured interview that was
designed to yield information about seven functions of language: inquire, instruct, test,
describe, compare/contrast, explain, analyze and hypothesize. The structured interview
becomes more difficult as it progresses and Knowles saw that Student’s expressive language
deteriorated as the tasks required more language or became more abstract. Student was able
to formulate “wh” questions on a topic of interest (pet care), but had difficulty accessing
language to instruct, describe, explain, or compare and contrast. The story reformulation
task required Student to repeat, in her own words, a one page story that had been read to her.
With prompts and cues, Student was able to remember one third of the main ideas and four
percent of the details. Knowles concluded from the story reformulation task that Student
displayed poor listening comprehension skills that would affect reading comprehension and
understanding classroom directions. Overall, the informal assessments confirmed that
Student had comprehensive language deficits and that Student’s anxiety increased when
challenged in these areas.
19.
Knowles prepared a comprehensive report regarding her assessments that
included her interpretations of the assessment data, identification of Student’s unique needs
and recommendations.
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20.
The speech and language report and the psychoeducational report were
provided to Mother and Father and discussed at an IEP team meeting in May of 2007. At the
meeting, Mother and Father were given a copy of the procedural rights booklet. Parents had
an opportunity to discuss the assessment results with the assessors and they asked questions
about language services and the implications for Student learning to read.
21.
During the summer of 2008, Mother sent an e-mail to District director of
special education Keating stating that Mother and Father “disagree with the outcome of the
Triennial testings and findings that were done over a year ago, of 2007, because it did not
yield recommendation in her placement and education.” The e-mail did not contain a request
for an IEE at public expense. Also
22.
On September 15, 2008 the District received a letter from Student’s attorney
requesting “Funding for a speech and language assessment conducted by Abbey Rosenberg
in the amount of $1,200.00.” Mother understood the attorney’s letter to be a request for an
IEE. The District reasonably interpreted this letter as Student’s first request for an IEE at
public expense in the area of speech and language.
September 16, 2008 IEP 1
23.
For the 2007-2008 school year, Student was in the ninth grade at Ocean View
High School. As the school year progressed, Student had an increasing pattern of absences
and truancy from classes. Student was absent the most from academic classes, which were
the most challenging for her. Despite her operative IEP including school-based counseling,
Student attended twice, and dropped by for counseling from school psychologist Baker once.
Student expressed to school psychologist Baker that she did not believe that Ocean View
High School staff wanted to help her and that she felt that staff did not understand her.
Student was not receptive to counseling from Baker that she needed to adjust her own
behavior rather than that of others. By April of 2008, Student’s overall attendance was just
under 70 percent. Despite the above, Student had developed some friendships at school.
24.
Student stopped attending school on April 1, 2008, after an incident in which
her LANGUAGE! instructor and school psychologist Baker prevented Student from tape
recording her class. When told that she could not record the class, Student expressed that she
needed to go to the nurse’s office. While Student was at the nurse’s office, Mother received
a call from Student in which Student said that school staff had yelled at her to either have
Mother pick her up from school or school security would be called to take her back to class.
According to Mother, Student felt threatened and believed she had done something wrong.
25.
An annual IEP team meeting was held on April 25, 2008. At the meeting, the
team members reviewed Student’s unique needs in the areas of verbal expression, social
1

This issue of whether the April 25, 2008 IEP offered Student a FAPE at the time it was written was not
raised by the complaint and is outside the scope of this Decision. To the extent facts relating to it are relevant to
determining whether Student was offered a FAPE in the September 16, 2008 IEP, they have been included.
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thinking, expressive and receptive semantics and problem solving. The IEP team explained
Student’s present levels of performance to parents. Parents did not provide any input into the
reading goals. Student was offered placement in a special day class at another high school in
the District based on discussions that Student had been having difficulty at Ocean View High
School and because the other high school had a functional skills academics program that
members of the team thought would be beneficial to Student given her unique needs.
Student was offered the following related services: group speech and language therapy once
a week for 45 minutes; individual speech and language therapy twice a week for a total of 90
minutes; individual counseling twice a month for a total of 60 minutes; and sophomore
career planning once per school year for 50 minutes. The IEP did not specify the names of
District personnel who would provide the instruction and related services. Student was
offered extended school year placement. The IEP contained 14 goals that addressed
Student’s areas of unique need. The IEP contained an individual transition plan for postsecondary goals that reflected post-secondary goals of vocational training, employment and
independent living, along with activities to support those goals such as travel training, career
planning, gathering necessary documents and acquisition of daily living skills. Parents were
given a copy of the procedural rights booklet.
26.
School psychologist Baker explained that the counseling offered in the April
25, 2008 IEP was school-based, meaning that it was related solely to issues about school,
such as school-related phobias, anxiety or somatic complaints. Other counseling services,
such as those provided through county mental health programs, were intended to address the
totality of a student’s psychological needs.
27.
At the IEP team meeting, Mother and Father were presented with an academic
assessment plan that included reading assessments. Mother and Father did not provide their
consent to assess Student. Student was also offered a referral for assessment by the Orange
County Behavioral Health Care Agency (OCBHCA). Mother and Father would not consent
to the referral because they believed Student did not require the services. Mother and Father
did not consent to the April 25, 2008 IEP offer.
28.

Student did not return to school for the rest of the 2007-2008 school year. 2

29.
On or about August 15, 2008, District received a letter from Joseph S.
Haraszti, M.D. (Dr. Haraszti). The letter stated that Dr. Haraszti had seen Student
individually and with her parents for approximately two hours on July 25, 2008. Dr. Haraszti
had not seen educational testing results for Student, but understood that Student had learning
disabilities and emotional problems. Student had complained to Dr. Haraszti of sleep
difficulty, lethargy, weakness, depression, inability to relax, headaches, nausea, abdominal
discomfort, palpitations, a burning sensation in her chest, environmental allergies, crying
2

At hearing, Mother gave credible testimony about Student’s activities and emotions after she left school
on April 1, 2008. However, because there was no evidence that the District was aware of this information from
Mother, other than through Dr. Haraszti’s letter and Mother and Father’s statements at the September 16, 2008 IEP,
Mother’s testimony on this point, as well as the testimony of a housemate, was not considered for purposes of this
decision.
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spells, low self esteem, phobias, short attention span, and suicidal thoughts without an active
intent to hurt herself. Dr. Haraszti labeled some of the physical complaints as somatic.
Student reported to Dr. Haraszti that on April 1, 2008, while lying on the couch in the school
nurse’s office, a school employee “yelled” at her and stated “Either you have your mother
pick you up or I’ll call security.” Dr. Haraszti formed the impression that Student was
suffering from a serious anxiety disorder. He recommended that Student receive instruction
at home and that “at the next IEP, . . . we look into some alternative educational
opportunities” for Student. He also recommended “medical psychotherapy” and “behavioral
interventions.”
30.
An IEP team meeting was scheduled for September 16, 2008. Prior to the IEP
team meeting, the District had provided copies of all of Student’s records and assessment
materials to Mother, Student’s independent psychoeducational assessor, Dr. Christine
Davidson (Dr. Davidson), and Student’s attorney. During the summer of 2008, Mother had
contacted WOCCSE Director Hemsley because she was concerned that she had not gotten all
of Student’s records. In particular, Mother was concerned that the family had not received
all of the test “protocols.” At hearing, Mother explained that she did not agree with the
present level of performance in reading fluency. Hemsley followed up with his staff, who
assured him that all records had been provided to Mother. No test “protocols” or other
standardized testing, other than the April of 2007 assessments by Knowles and Baker,
existed. Knowles persuasively explained that the present level of reading performance in the
April 25, 2008 IEP had not been based on a particular test, but on Student’s performance in
the LANGUAGE! class. Special education coordinator Keating persuasively explained that
any documents reflecting that performance could not be found because the LANGUAGE!
program was taught using a “consumable workbook” that was not retained in student records
after the end of the school year.
31.
At the September 16, 2008 IEP team meeting, Mother and Father attended
with an attorney who spoke on their behalf. Mother and Father also participated in the
meeting and were provided with a copy of the parent rights booklet. Mother and Father
provided the District with another letter from Dr. Haraszti. In addition to the complaints
listed in the August 15, 2008 letter, Dr. Haraszti reported that Student “has become
increasingly agitated and has complained of auditory and, at times, visual hallucinations.”
As a result, he planned to have Student admitted to the Las Encincas Hospital’s Child and
Adolescent Unit based on a preliminary diagnosis of Bipolar Disorder, mixed type, with
psychotic features. Dr. Haraszti recommended that upon discharge from the hospital Student
should be home schooled and should not be placed in a special education or mainstream
class. Dr. Haraszti acknowledged that he was unable to make detailed recommendations
until Student was assessed in the hospital and that Student’s IEP would need to be amended
upon her discharge. He generally recommended a “very structured educational environment”
that could address both Student’s emotional and educational needs.” The letter did not
specifically make a recommendation about whether Student could interact individually with
District personnel at a school site. Mother and Father told the District that Student would be
hospitalized the next day, September 17, 2008. Dr. Haraszti did not attend the IEP and did
not provide any information to the District. The District considered and accepted Dr.
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Haraszti’s recommendations and believed that Student would be hospitalized the next day.
Based on the new information provided by Mother and Father, the IEP team developed a
program for Student that could be implemented immediately upon her release from the
hospital.
32.
The September 16, 2008 IEP amended the April 25, 2008 IEP to offer Student
the following placement and services upon her release from psychiatric hospitalization: two,
thirty-minute school-based counseling sessions per month at a “neutral school/district site;”
four, two hour sessions of individual, specialized academic instruction at home per week;
two, forty-five minute speech and language therapy session per week at a “neutral
school/district site;” and, completion of a 50-minute career awareness class at a school site.
Student’s previous instructional aide would participate with the home teacher for 2 hours per
week for the first two weeks of home instruction. The offer of placement and related
services was through April 25, 2009, the time for Student’s annual IEP; however, consistent
with Dr. Haraszti’s letter, the IEP team would meet to review Student’s needs 30 days after
Student was released from the hospital. The IEP team also recommended that Student be
referred to OCBHA for assessment and services. Mother and Father consented only to the
home schooling offer in the IEP.
33.
At hearing, the parties stipulated that the following provisions of the
September 16, 2008 IEP addendum were appropriate: four, two hour sessions of individual,
specialized academic instruction at home per week; two, forty-five speech and language
therapy session per week; completion of a 50-minute career awareness class; and, that for the
first two weeks of home instruction, Student’s previous instructional aide would participate
with the home teacher for 2 hours per week. The parties did not stipulate that the proposed
location of the speech and language services at a neutral, District site was appropriate or that
the offer of school-based counseling at a neutral District site was appropriate.
34.
Knowles, Baker and District director of special education Keating 3 were all
members of Student’s IEP teams on April 25, 2008, and September 16, 2008. Each plausibly
testified that the offer of speech and language and counseling services at a location other than
Student’s home in the September 16, 2008 IEP met Student’s unique needs. In particular,
they persuasively testified that in light of Student’s history of anxiety about school, and the
need to ultimately educate Student in the least restrictive environment, it would be beneficial
to have Student maintain some connection to school facilities without the pressure of
attending with other Students. Dr. Haraszti’s letters mainly referred to removing Student
from a classroom environment and did not specifically state that Student should remain at
home for counseling or therapy.

3

Keating’s testimony was credible in all respects. Keating possessed master’s degrees in reading, special
education and school administration. He also had 36 years experience in education, the last 15 of which were as a
special education director. His job duties included oversight of home and hospital instruction programs, which gave
him extensive experience in developing plans to help students return from a home placement to school.
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35.
The offer of school-based counseling after hospitalization was also appropriate
and consistent with Dr. Haraszti’s recommendations. Dr. Haraszti’s September 16, 2008
letter specifically recommended that any educational placement also address Student’s
emotional needs. School psychologist Baker plausibly explained that based on his
knowledge of Student at school and his nearly 20 hours spent assessing her, Student’s
anxiety would not lessen merely by changing her educational placement to the home.
Continuing school-based counseling was appropriate because the counseling was intended to
address the issues unique to school attendance and performance, not the entirety of Student’s
psychological problems. Although Mother testified that Student did not like Baker, and
Baker corroborated that Student appeared not to like him, the IEP did not expressly state who
would provide the counseling.
36.
The September 16, 2008 IEP addendum did not change the goals from the
April 25, 2008 IEP. The parties stipulated at hearing that the following academic goals were
appropriate: Goal One - math calculation; Goal Two - calendar skills/organization; Goal
Three - written expression/daily living skills; Goal Four - following directions; Goal Five math reasoning/daily living skills; and, Goal Six - work initiation and completion. The
parties stipulated that the following goals in the IEP were appropriate for speech and
language therapy: Goal Seven - vocabulary; Goal Eight – social thinking; and, Goal Nine –
verbal expression. The parties did not stipulate to the appropriateness of Goal Eight as a
social/emotional goal, Goals Ten, Eleven, and Twelve as social/emotional goals, and Goals
Thirteen and Fourteen as reading goals.
37.
Annual Goal Eight addressed “social thinking,” i.e., Student’s need to work on
staying focused on topics that are not of interest to her when another person is talking. The
goal read: “[Student] will initiate questions and comments around a pre-selected topic, along
with nonverbal means to demonstrate interest in what other people are saying, with no more
than 2 prompts as measured by data collection.”
38.
Annual Goal Ten addressed “anxiety/somatic symptoms” based on Student
accruing 90 periods of absence related to somatic complaints. The goal read: “When in a
frustrating or otherwise difficult situation, [Student] will use words to calmly express her
needs and a possible solution to the situation and acknowledge the difference between a true
illness and an anxiety induced symptom using visual cues (ex: emotional thermometer) and
remain in that anxiety inducing environment in 6 out of 10 situations as measured by
observation and data collection.”
39.
Annual Goal Eleven addressed Student’s attendance rate of 68.5 percent as of
the date of the IEP. The goal read: “On any given school day, Rachel will attend all classes
on time with 100% accuracy for a total accumulated attendance percentage rate of 95 percent
as measured by school attendance data.”
40.
Annual Goal Twelve addressed “problem solving,” based on Student’s use of
somatic complaints to avoid class work. The goal read: “When given a decision making
situation [Student] will increase her ability to see more than one possible action or option by
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accurately completing a graphic organizer with no more than 2 cues from another person,
across three consecutive trials as measured by instructor evaluation.”
41.
School psychologist Baker acknowledged that Goal Eleven and Goal Twelve
in the IEP did not appear on their face to be applicable to home teaching as of September 16,
2008, because they referenced school attendance and visits to the nurse’s office. However,
special education coordinator Keating plausibly explained that these goals, as well as Goal
Eight and Goal Ten, were still appropriate as of September 16, 2008, because given
Student’s history of absences and somatic complaints for avoidance of challenging academic
tasks, Student’s behaviors would likely still occur in the home. Moreover, because the IEP
contemplated a 30-day review period and the receipt of additional information following
hospitalization, the goals remained appropriate as of September 16, 2008.
42.
Annual Goal Thirteen addressed reading fluency based on Student’s present
level of performance as of April 25, 2008, of reading 100 words per minute from text at the
early fourth grade level. The goal read: “[Student] will read a narrative and expository text
at the mid fourth grade level with appropriate pacing, intonation, and expression at a rate of
110 words per minute.” Knowles persuasively explained that the present level of
performance was derived from Student’s performance on the LANGUAGE! program
workbooks as verified by in-class observation. The 100 words per minute fluency at the
early fourth grade level had not been derived from standardized testing such as the WJ-III.
The reading fluency present level of performance was consistent with Student’s progress in
class as of April of 2008 and was also consistent with the April of 2007 GORT-4, which
showed that at the time Student was reading 70 words per minute at the third grade level.
Knowles also persuasively explained that there was a difference between an independent
reading level, i.e., what Student could do with 90 percent accuracy with no instruction, and
her instructional level, i.e., what Student was capable of with the support of instruction. Goal
Thirteen addressed Student’s unique needs and was consistent with Student’s instructional
reading level as assessed by classroom performance on the LANGUAGE! workbook, class
observation and the prior results on the GORT-4.
43.
Annual Goal Fourteen addressed reading comprehension based on Student’s
present level of performance as of April 25, 2008, of being unable to answer “wh” questions
about a passage unless provided with one-to-one assistance and prompting. The goal read:
“When given a text written at her independent reading level, [Student] will be able to
independently formulate 5 wh-questions that demonstrate her understanding of the
information read with 70% accuracy in 3/5 trial as measured by student work samples.” The
goal addressed Student’s unique needs because Student’s present level of performance
showed that Student had great difficulty answering “wh” questions and had not met her prior
goal. The goal was addressed to Student’s comprehension at her independent reading level
(the level she could read at without assistance). The goal was written in a way that sought to
improve Student’s engagement by having Student generate the questions, rather than just
respond to the pre-written questions in the materials. By writing the goal in this way,
Student’s frustration and anxiety could also be addressed because Student would be able to
answer based on the information that she remembered.
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44.
Student presented expert testimony from Dr. Davidson on the issue of whether
the reading goals were appropriate. Dr. Davidson had a bachelor’s degree in elementary
education, a master’s degree in counseling and a doctorate in “Educational Management.”
Dr. Davidson had over 30 years experience in education as a teacher, school psychologist
and administrator. Dr. Davidson assessed Student in July and August of 2008 and provided
Mother and Father with a written report on October 21, 2008. Based on her administration of
standardized assessments and her impressions of Student’s emotional state, she opined at
hearing that Goal Thirteen (reading fluency) and Goal Fourteen (reading comprehension)
were not appropriate. As to Goal Thirteen, Dr. Davidson concluded based on her
administration of the WJ-III Reading Fluency subtest that it was too advanced for Student.
As to Goal Fourteen, Dr. Davidson concluded based on her administration of the WJ-III
Passage Comprehension subtest that the goal underestimated Student’s abilities. Dr.
Davidson’s opinions did not demonstrate that the reading goals were inappropriate as of the
September 16, 2008 IEP because neither Dr. Davidson’s testing, nor her opinions, were ever
provided to the IEP team prior to September 16, 2008. Moreover, Knowles persuasively
explained that Dr. Davidson’s results on the WJ-III would not necessarily reflect Student’s
present level of performance in reading fluency in a classroom setting. The WJ-III tested
reading fluency by having Student answer a series of true or false questions. In contrast,
Student’s present level of performance in reading fluency was based on tracking Student’s
ability to properly read aloud from the LANGUAGE! workbook and on Student’s 2007
scores on the GORT-4, which was also based on reading aloud. The WJ-III Reading Fluency
subtest does not generate a words per minute result. Similarly, the WJ-III Passage
Comprehension subtest did not directly measure Student’s ability to answer “wh” questions
about a passage, but instead required Student to fill in the blanks in sentences. Dr. Davidson
described this as a “closed procedure” test, whereas the ability to answer “wh” questions is
more open-ended.

LEGAL CONCLUSIONS
1.
As the petitioning party, the District has the burden of proof on all issues.
(Schaffer v. Weast (2005) 546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)
Issue One
2.
District contends that it does not have a duty to provide Student with an IEE at
public expense in the area of speech and language because the District’s April of 2007
assessment in this area was properly conducted. Student disagrees, contending that
Knowles’s assessment was not proper because in the April 25, 2008 IEP Knowles described
Student’s present level of performance in reading as 100 words per minute at the fourth
grade level, which, Student contends was not correct. As discussed below, the District met
its burden of demonstrating by a preponderance of the evidence that the April of 2007 speech
and language assessment was properly conducted.
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3.
The procedural safeguards of the IDEA provide that under certain conditions a
student is entitled to obtain an IEE at public expense. (20 U.S.C. § 1415(b)(1); 34 C.F.R. §
300.502 (a)(1)(2006) 4 ; Ed. Code, § 56329, subd. (b) [incorporating 34 C.F.R. § 300.502 by
reference]; Ed. Code, § 56506, subd. (c) [parent has the right to an IEE as set forth in Ed.
Code, § 56329; see also 20 U.S.C. § 1415(d)(2) [requiring procedural safeguards notice to
parents to include information about obtaining an IEE].) “Independent educational
evaluation means an evaluation conducted by a qualified examiner who is not employed by
the public agency responsible for the education of the child in question.” (34 C.F.R. §
300.502(a)(3)(i).) To obtain an IEE, the student must disagree with an evaluation obtained
by the public agency and request an IEE at public expense. (34 C.F.R. § 300.502(b)(1) &
(b)(2).)
4.
The provision of an IEE is not automatic. Code of Federal Regulations, title
34, part 300.502(b)(2), provides, in relevant part, that following the student’s request for an
IEE, the public agency must, without unnecessary delay, either:
(i) File a due process complaint to request a hearing to show that its evaluation
is appropriate; or
(ii) Ensure that an independent educational evaluation is provided at public
expense, unless the agency demonstrates in a hearing pursuant to §§ 300.507
through 300.513 that the evaluation obtained by the parent did not meet
agency criteria.
(See also Ed. Code, § 56329, subd. (c) [providing that a public agency may initiate a due
process hearing to show that its assessment was appropriate].)
5.
“The assessment shall be conducted by persons competent to perform the
assessment, as determined by the local educational agency.” (Ed. Code, § 56322.) Assessors
must be knowledgeable about the student’s suspected disability and must pay attention to the
student’s unique educational needs such as the need for specialized services, materials and
equipment. (Ed. Code, § 56320, subd. (g).)
6.
For purposes of evaluating a child for special education eligibility, the District
must ensure that “the child is assessed in all areas of suspected disability.” (20 U.S.C. §
1414(b)(3)(B); Ed. Code, § 56320, subd. (f).) After a child has been deemed eligible for
special education, reassessments may be performed if warranted by the child’s educational
needs or related services needs. (34 C.F.R. § 300.303(a)(1); 34 C.F.R § 300.536(b) (1999);
Ed. Code, § 56381, subd. (a)(1).) The determination of what tests are required is made based
on information known at the time. (See Vasheresse v. Laguna Salada Union School District
(N.D. Cal. 2001) 211 F.Supp.2d 1150, 1157-1158 [assessment adequate despite not including
speech/language testing where concern prompting assessment was deficit in reading skills].)

4

All subsequent references to the Code of Federal Regulations are to the 2006 version.

13

7.
Assessment materials and procedures must be selected and administered so as
not to be racially, culturally or sexually discriminatory, and must be given in the student’s
native language or mode of communication unless it is not feasible to do so. (Ed. Code, §
56320, subd. (a).) Assessments must also meet the following requirements: 1) are provided
and administered in the language and form most likely to yield accurate information on what
the pupil knows and can do academically, developmentally, and functionally, unless it is not
feasible; 2) are used for purposes for which the assessments or measures are valid and
reliable; and 3) are administered by trained and knowledgeable personnel in accordance with
any instructions provided by the producer of the assessments. (Ed. Code, § 56320, subd.
(b).) Assessments must also be selected and administered to best ensure that the test results
accurately reflect the pupil's aptitude, achievement level, or any other factors the test
purports to measure and not the pupil's impaired sensory, manual, or speaking skills unless
those skills are the factors the test purports to measure. (Ed. Code, § 56320, subd. (d).) No
single measure, such as a single intelligence quotient, shall be used to determine eligibility or
services. (Ed. Code, § 56320, subds. (c) & (e).)
8.
The personnel who assess the student shall prepare a written report that shall
include, without limitation, the following: 1) whether the student may need special education
and related services; 2) the basis for making that determination; 3) the relevant behavior
noted during observation of the student in an appropriate setting; 4) the relationship of that
behavior to the student’s academic and social functioning; 5) the educationally relevant
health, development and medical findings, if any; 6) if appropriate, a determination of the
effects of environmental, cultural, or economic disadvantage; and 7) consistent with
superintendent guidelines for low incidence disabilities (those effecting less than one percent
of the total statewide enrollment in grades K through 12), the need for specialized services,
materials, and equipment. (Ed. Code, § 56327.) The report must be provided to the parent at
the IEP team meeting regarding the assessment. (Ed. Code, § 56329, subd. (a)(3).)
9.
Here, speech language pathologist and literacy specialist Knowles was well
qualified to perform the April of 2007 assessments. Knowles assessed Student using a
variety of assessment instruments, ranging from standardized tests to observation, in order to
determine Student’s unique needs in the areas of listening, speaking, memory,
comprehension, vocabulary, phonetic awareness and reading. The assessment was consistent
with Student’s history of speech and language impairments. The assessment was not
racially, sexually, or culturally biased, was given in Student’s primary language of English,
and the assessments were valid for the purpose for which they were used. Student’s
eligibility for special education was not at issue at the time of the assessments. Mother and
Father were provided with a comprehensive report that explained all of the assessments, the
results, and Knowles’ recommendations. The report even included Knowles’ observations of
how Student’s emotional issues impacted her and her performance. The report was shared
with parents at an IEP team meeting. School psychologist Baker was also highly qualified to
assess Student, and the portions of his assessment and report that addressed speech and
language corroborated Knowles. Mother’s summer of 2008 correspondence to the District
was not a request for an IEE and merely expressed disagreement with District assessments;
whereas an IEE was unequivocally requested by the September 15, 2008 letter from
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Student’s attorney. The District timely responded to Student’s September 15, 2008 request
for an IEE by filing for due process on October 7, 2008.
10.
For the reasons set forth above, the District demonstrated by a preponderance
of the evidence that Student was properly assessed in speech and language in April of 2007
and timely responded to Student’s request for an IEE. Accordingly, Student is not entitled to
an IEE in this area. (Factual Findings 1, 3-22; Legal Conclusions 1-8.)
Issue Two
11.
The District contends that it offered Student a FAPE in the September 16,
2008 IEP addendum. In particular, the District contends that the September 16, 2008 IEP
offered Student a FAPE because it met Student’s unique needs given that at the time it was
expected that Student would be receiving inpatient psychological treatment for an
indeterminate period. Student contends that to be appropriate, all instruction and related
services offered in the IEP had to be delivered in the home and that the social/emotional and
reading goals were inappropriate. As discussed below, the District met its burden of proving
by a preponderance of the evidence that it offered Student a FAPE in the September 16, 2008
IEP addendum.
12.
FAPE means special education and related services that are available to the
child at no charge to the parent or guardian, meet state educational standards, and conform to
the child’s IEP. (20 U.S.C. § 1401(9).) “Special education” is instruction specially designed
to meet the unique needs of a child with a disability. (20 U.S.C. § 1401(29).) “Related
services” are transportation and other developmental, corrective and supportive services as
may be required to assist the child in benefiting from special education. (20 U.S.C. §
1401(26); Ed. Code, § 56363, subd. (a) [In California, related services are called designated
instruction and services].)
13.
In Board of Education of the Hendrick Hudson Central School District, et al.
v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley), the Supreme
Court held that “the ‘basic floor of opportunity’ provided by the [IDEA] consists of access to
specialized instruction and related services which are individually designed to provide
educational benefit to” a child with special needs. Rowley expressly rejected an
interpretation of the IDEA that would require a school district to “maximize the potential” of
each special needs child “commensurate with the opportunity provided” to typically
developing peers. (Id. at p. 200.) Instead, Rowley interpreted the FAPE requirement of the
IDEA as being met when a child receives access to an education that is “sufficient to confer
some educational benefit” upon the child. (Id. at pp. 200, 203-204.)
14.
In resolving the question of whether a school district has offered a FAPE, the
focus is on the adequacy of the school district’s proposed program. (See Gregory K. v.
Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314.) A school district is not
required to place a student in a program preferred by a parent, even if that program will result
in greater educational benefit to the student. (Ibid.) For a school district's offer of special
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education services to a disabled pupil to constitute a FAPE under the IDEA, a school
district's offer of educational services and/or placement must be designed to meet the
student’s unique needs, comport with the student’s IEP, and be reasonably calculated to
provide the pupil with some educational benefit in the least restrictive environment. (Ibid.)
Whether a student was denied a FAPE is determined by looking to what was reasonable at
the time, not in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 1141, 1149,
citing Fuhrman v. East Hanover Bd. of Education (3d Cir. 1993) 993 F.2d 1031, 1041.)
15.
In determining the educational placement of a child with a disability a school
district must ensure that: 1) the placement decision is made by a group of persons, including
the parents, and other persons knowledgeable about the child, the meaning of the evaluation
data, and the placement options, and takes into account the requirement that children be
educated in the least restrictive environment (LRE); 2) placement is determined annually, is
based on the child’s IEP and is as close as possible to the child’s home; 3) unless the IEP
specifies otherwise, the child attends the school that he or she would if non-disabled; 4) in
selecting the LRE, consideration is given to any potential harmful effect on the child or on
the quality of services that he or she needs; and 5) a child with a disability is not removed
from education in age-appropriate regular classrooms solely because of needed modifications
in the general education curriculum. (34 C.F.R. § 300.116.)
16.
To provide the LRE, school districts must ensure, to the maximum extent
appropriate: 1) that children with disabilities are educated with non-disabled peers; and 2)
that special classes or separate schooling occur only if the nature or severity of the disability
is such that education in regular classes with the use of supplementary aids and services
cannot be achieved satisfactorily. (20 U.S.C. § 1412(a)(5)(A); Ed. Code, § 56031; 34 C.F.R.
300.114 (a).) To determine whether a special education student could be satisfactorily
educated in a regular education environment, the Ninth Circuit Court of Appeals has
balanced the following factors: 1) “the educational benefits of placement full-time in a
regular class”; 2) “the non-academic benefits of such placement”; 3) the effect [the student]
had on the teacher and children in the regular class”; and 4) “the costs of mainstreaming [the
student].” (Sacramento City Unified School Dist. v. Rachel H. (9th Cir. 1994) 14 F.3d 1398,
1404 (Rachel H.) [adopting factors identified in Daniel R.R. v. State Board of Ed. (5th Cir.
1989) 874 F.2d 1036, 1048-1050]; see also Clyde K. v. Puyallup School Dist. No. 3 (9th Cir.
1994) 35 F.3d 1396, 1401-1402 [applying Rachel H. factors to determine that self-contained
placement outside of a general education environment was the LRE for an aggressive and
disruptive student with attention deficit hyperactivity disorder and Tourette’s Syndrome].) If
it is determined that a child cannot be educated in a general education environment, then the
LRE analysis requires determining whether the child has been mainstreamed to the
maximum extent that is appropriate in light of the continuum of program options. (Daniel
R.R. v. State Board of Ed., supra, 874 F.2d at p. 1050.) The continuum of program options
includes, but is not limited to: regular education; resource specialist programs; designated
instruction and services; special classes; nonpublic, nonsectarian schools; state special
schools; specially designed instruction in settings other than classrooms; itinerant instruction
in settings other than classrooms; and instruction using telecommunication instruction in the
home or instructions in hospitals or institutions. (Ed. Code, § 56361.)
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17.
When a school district seeks to prove that it provided a FAPE to a particular
student, it must also show that it complied with the procedural requirements under the IDEA.
(Rowley, supra, 458 U.S. at pp. 200, 203-204, 206-207.)
18.
An IEP team is required to include: one or both of the student’s parents or
their representative; a regular education teacher if a student is, or may be, participating in
regular education; a special education teacher; a representative of the school district who is
qualified to provide or supervise specially designed instruction, is knowledgeable about the
general education curriculum and is knowledgeable about available resources; a person who
can interpret the instructional implications of assessments results; at the discretion of the
parties, other individuals; and when appropriate, the person with exceptional needs. (34
C.F.R. § 300.321(a); Ed. Code, §§ 56341, subd. (b), 56342.5 [parents must be part of any
group that makes placement decisions].)
19.
The parents of a child with a disability must be afforded an opportunity to
participate in meetings with respect to the identification, evaluation, and educational
placement of the child; and the provision of FAPE to the child. (34 C.F.R. § 300.501(a); Ed.
Code, § 56500.4.) A parent has meaningfully participated in the development of an IEP
when he or she is informed of the child’s problems, attends the IEP meeting, expresses
disagreement regarding the IEP team’s conclusions, and requests revisions in the IEP. (N.L.
v. Knox County Schools (6th Cir. 2003) 315 F.3d 688, 693; Fuhrmann v. East Hanover Bd.
of Educ. (3d Cir. 1993) 993 F.2d 1031, 1036 [parent who has an opportunity to discuss a
proposed IEP and whose concerns are considered by the IEP team has participated in the IEP
process in a meaningful way].)
20.
An IEP must include a statement of the special education and related services,
based on peer-reviewed research to the extent practicable, that will be provided to the
student. (20 U.S.C. § 1414(d)(1)(A)(i)(IV); 34 C.F.R. § 300.320(a)(4); Ed. Code, § 56345,
subd. (a)(4).) The IEP must include: a projected start date for services and modifications;
and, the anticipated frequency, location and duration of services and modifications. (20
U.S.C. § 1414(d)(1)(A)(i)(VII); 34 C.F.R. § 300.320(a)(7); Ed. Code, § 56345, subd. (a)(7).)
An IEP must include a post-secondary transition plan during the school year in which the
child turns 16 years old. (Ed. Code, § 56043, subd. (g)(1).) “Transition services” means “a
coordinated set of activities for an individual with exceptional needs” that: 1) “Is designed
within an results-oriented process, that is focused on improving the academic and functional
achievement of the individual with exceptional needs to facilitate the movement of the pupil
from school to postschool activities, including postsecondary education, vocational
education, integrated employment, including supported employment, continuing and adult
education, adult services, independent living, or community participation”; 2) “Is based upon
the individual needs of the pupil, taking into account the strengths, preferences, and interests
of the pupil”; and 3) “Includes instruction, related services, community experiences, the
development of employment and other postschool adult living objectives, and, if appropriate,
acquisition of daily living skills and provision of a functional vocational evaluation.” (20
U.S.C. § 1401(34); Ed. Code, § 56345.1, subd. (a).) Only the information set forth in 20
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United States Code section 1414(d)(1)(A)(i) must be included in the IEP and the required
information need only be set forth once. (20 U.S.C. § 1414(d)(1)(A)(ii); 34 C.F.R. §
300.320(d); Ed. Code, § 56345, subds. (h) & (i).)
21.
An IEP must contain a statement of measurable annual goals related to
“meeting the child's needs that result from the child's disability to enable the child to be
involved in and progress in the general curriculum” and “meeting each of the child’s other
educational needs that result from the child's disability.” (20 U.S.C. § 1414(d)(1)(A)(ii); Ed.
Code, § 56345, subd. (a)(2).) The IEP must also contain a statement of how the child’s goals
will be measured. (20 U.S.C. § 1414(d)(1)(A)(viii); Ed. Code, § 56345, subd. (a)(3).) The
IEP must show a direct relationship between the present levels of performance, the goals, and
the educational services to be provided. (Cal. Code Regs., tit. 5, § 3040, subd. (c).)
22.
Here, the April 25, 2008 IEP, as amended by the September 16, 2008
addendum was designed to meet Student’s unique needs and was reasonably calculated to
provide educational benefit to Student in light of the information known by the District at the
time. First, at the time of the September 16, 2008 IEP the District accepted Dr. Haraszti’s
reports and the information provided by parents and their attorney at face value, i.e., the IEP
team reasonably believed based on the information provided that Student would be
hospitalized the next day for her anxiety and other symptoms and it was unknown what her
needs would be upon discharge from the hospital. The IEP was appropriately sensitive to the
lack of specific information about Student’s mental health and contained a review period at
which it could be adjusted depending on the results of Student’s hospitalization. The IEP
met the requirements of specifying the start and end dates, frequency, duration and location
of services, and contained an adequate post-secondary transition plan that was consistent
with her unique needs. The evidence showed that prior to the September 16, 2008 IEP team
meeting, parents had received all Student records, parents participated at the meeting and at
the earlier, April 25, 2008 meeting, and that the correct District personnel attended.
23.
The parties stipulated at hearing that all placement and services were
appropriate with the exception of the location of speech/language therapy and school based
counseling and the provision of school-based counseling. The evidence showed that the
offer of school-based counseling and speech and language services at a neutral District site
was appropriate. Dr. Haraszti’s letters expressly stated that Student would require emotional
support in her educational setting. Although Dr. Haraszti recommended that Student not be
placed in a classroom, his letter was silent on the location of therapy and counseling. Neither
the April 25, 2008 IEP, nor the September 16, 2008 IEP addendum, contemplated having
Student return to Ocean View High School, which Student associated with her anxiety.
Instead, the September 16, 2008 placed Student at a “neutral” District location, which on its
face meant a District location other than Student’s prior placement. School psychologist
Baker and director of special education Keating persuasively testified that it would be
beneficial to have Student maintain some connection with school facilities because
ultimately the goal for all special education students is placement in the least restrictive
environment. The IEP did not specifically mandate that school psychologist Baker would
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provide the counseling, such that any concern that Student did not appreciate Baker could be
addressed if needed.
24.
The parties stipulated that all goals were appropriate except for Goals Ten
through Fourteen and Goal Eight as a social/emotional goal. The evidence demonstrated that
the social emotional goals (Goals Eight, Ten, Eleven and Twelve) remained appropriate as of
September 16, 2008, particularly when Student’s independent psychiatrist notified the
District that he could not be certain of Student’s needs until after Student was hospitalized.
As to the reading goals, the evidence showed that Goals Thirteen and Fourteen were
appropriate and based on the most recent information that the District had regarding
Student’s present levels of performance. The reading goals were also based on input from
IEP team members that had worked with Student while she was enrolled in school. Although
Student’s expert, Dr. Davidson, testified that the goals were not consistent with her
impressions of Student, her input was never provided to the District prior to September 16,
2008. Moreover, Dr. Davidson’s opinions relied on her and Baker’s WJ-III results and not
on Student’s classroom performance. Further, the District had attempted to gather further
information about Student’s reading levels through standardized testing in April of 2008, but
parents had not consented to the assessments. Finally, all of the goals were measurable and
related to Student’s unique needs and the instruction and services offered in the IEP.
25.
In sum, the April 25, 2008 IEP, as amended on September 16, 2008, was
reasonably calculated to provide Student an educational benefit in light of her unique
learning disability and anxiety needs. The District offered Student a FAPE on September 16,
2008. (Factual Findings 1, 2, 23-44; Legal Conclusions 1, 11-24.)

ORDER

1.
The District has no obligation to fund Student’s September 15, 2008
request for an IEE in speech and language.
2.
Student was offered a FAPE by the April 25, 2008 IEP as amended on
September 16, 2008.

PREVAILING PARTY
Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard and
decided. The District prevailed on all issues.
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RIGHT TO APPEAL THIS DECISION
The parties to this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within ninety days of receipt of this
decision. (Ed. Code, § 56505, subd. (k).)

DATED: January 20, 2009

____________/S/_____________
RICHARD T. BREEN
Administrative Law Judge
Office of Administrative Hearings
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