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DECISION

Administrative Law Judge (ALJ) Susan Ruff, Office of Administrative Hearings,
State of California (OAH), heard this matter on October 25, 26, and 27, 2011, and December
7, 2011, in Fallbrook, California.

Tania Whiteleather, Esq., represented Student at the hearing. Student’s mother (who
is one of Student’s conservators and holds educational rights for Student) was present during
most of the hearing. Student was present for part of the second day of the hearing and
testified during the hearing. Ms. Whiteleather was assisted during part of the hearing by Lisa
Malmsten.

Sharon Watt, Esq., represented the Fallbrook Union High School District (District) at
the hearing. Sallie Hunt, Special Education Director, also appeared on behalf of the District.

Student’s due process complaint was filed on September 4, 2007. On November 20,
2007, OAH issued a decision. On December 13, 2007, Student appealed the decision to the
United States District Court. On January 27, 2011, the United States District Court issued an
order upholding the OAH decision, but remanding the matter to OAH to consider two
specific issues which arose subsequent to the date of the OAH decision. OAH set the
remanded matter for hearing on March 14–16, 2011. The parties requested and received
continuances of the hearing date. At the conclusion of the hearing on December 7, 2011, the
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parties requested time to file written closing argument. The remanded matter was taken
under submission upon receipt of the written closing argument on December 14, 2011.1

ISSUES

This matter was remanded by the United States District Court with directions for
OAH to consider two issues:

1. Whether the February 7, 2008 individualized educational program (IEP)
placement was appropriate under the Individuals with Disabilities Education Act (IDEA);
and, if not,

2. Whether the private parental placement at Fusion Learning Center (Fusion)
was appropriate under the Act?

FACTUAL FINDINGS

1. Student is a 22-year-old man who lives within the jurisdiction of the District.
Student’s mother is one of Student’s co-conservators and holds educational rights for
Student. During the times relevant to this case, Student was eligible for special education
under the category of autism.

2. On September 4, 2007, Student filed a due process hearing request, naming the
District as the respondent. On October 16–19, 2007, a hearing was held on that due process
request, and on November 20, 2007, OAH issued a decision. The decision found, among
other things, that the District had denied Student a free appropriate public education (FAPE)
based on three of the allegations made by Student. The decision found that the District failed
to provide Student’s parents with options for graduation and predetermined the proposed
placement offered during the IEP team meeting. The decision also found that the District
failed to provide an appropriate handwriting goal in Student’s IEP.

3. In discussing the predetermination issue, the decision stated, in part:

Likewise, the District’s predetermination of placement at the June 2007 IEP
meeting significantly impaired the parents’ opportunity to participate in the
decision making process. The school presented two placement options, neither
of which was intended to assist Student with possibly attaining a diploma.
When the parents attempted to participate in the process, they were closed out
without a discussion of other reasonable alternatives. Even though the District
proposed two placements instead of the one placement proposed in the W.G.

1 To maintain a clear record, Student’s written closing argument has been marked as
Exhibit U. The District’s written closing argument has been marked as Exhibit 47.
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case, the District was still predetermining what the placement would be and
then refusing to consider other options.

4. The decision discussed the appropriate remedy, in part, as follows: 2

The more difficult question is what type and/or amount of
compensatory education would make up for the educational opportunities
which Student lost. The District’s transition program is not designed to give
Student the opportunity to work toward a diploma. Based on Ms. Hunt’s
testimony that allowing Student to return to high school as a “super senior”
was not intended to allow Student to earn a diploma, it does not appear that
another year at Fallbrook High School is the appropriate compensatory
remedy.

However, Student presented very little evidence on the subject of the
appropriate compensatory remedy. The Fusion Learning Center is not a state
certified NPS, and Student did not present specific evidence about other NPS
programs. Under these circumstances, Student did not meet his burden of
proving that an NPS placement should be ordered to provide compensatory
education to Student.

The appropriate remedy under these circumstances is to require the
District to hold a new IEP meeting to allow the IEP team to discuss
appropriate placement and services to permit Student to work toward a high
school diploma.

A new IEP meeting will also remedy the denial of FAPE based on
predetermination of placement. Because the District predetermined the
proposed placement at the June 2007 IEP meeting, the District failed to
consider other possible options for Student’s education. The appropriate
remedy is to order the District to hold another IEP meeting to consider a
placement which will permit Student, with appropriate supports and services,
to work toward a diploma. The IEP meeting should be held at a time when
Student’s expert Dr. Norall and/or any other experts Student wishes to invite
to the meeting may be present. The IEP team should specifically address the
issue of placement, services and supports necessary to help Student work
toward a diploma. Possible NPS placements should be considered by the IEP
team. If the IEP team is unable to agree upon an appropriate placement,
nothing in this Decision would stop either party from seeking further relief
through a future due process proceeding.

2 The paragraph numbers from the prior decision have been omitted to avoid
confusion.
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5. The decision ordered the District to schedule a new IEP meeting within
30 days of the date of receipt of the decision. The order stated, in part, that: “At that
meeting, the IEP team will discuss and consider placements, goals and services that
are designed to help Student work toward a high school diploma, including NPS
placements.”

6. On December 13, 2007, Student filed a complaint in the United States
District Court, Southern District of California, in case number 07cv2328-LAB
(CAB), seeking to challenge the OAH decision. The District filed a counterclaim in
that case, also challenging the decision.

7. The IEP team meeting required by the OAH decision was held on February 7,
2008. Although that date was not within 30 days as called for in the decision, the parties
stipulated during the hearing that there was no issue regarding the timeliness of when the IEP
meeting was held after the OAH decision.

8. Sallie Hunt, the Special Education Director for the District, testified that prior
to the February 2008 IEP team meeting she looked at the list of every NPS in San Diego
County. She is familiar with the NPS’s in the county that serve high school students. Based
on her experience with the various NPS placements in the county, she concluded that the
only NPS that had the ability to implement the IEP services Student required to work toward
a diploma was an NPS called Springall Academy (Springall).

9. Hunt then concentrated on coordinating a program at Fallbrook High School
that would enable Student to work toward a diploma. She hand-picked teachers and classes
that she thought would work well for Student and developed a class schedule for him. The
District personnel believed that a mild-moderate special education classroom would be the
best fit to enable Student to work toward a diploma.

10. At the February 2008 IEP meeting, the IEP team discussed Student’s present
levels of performance, goals and objectives. When the time arrived for discussion of
placement, the District offered a placement at Fallbrook High School in a mild-moderate
special education classroom, with mainstreaming in science class with aide support. The
District presented a proposed class schedule for Student for the spring semester of 2008. At
some point during the meeting, it was mentioned that the District was developing a program
at the high school to address the needs of high-functioning autistic pupils. That program was
still in the planning stages, and no formal offer for that program was made by the District
during the meeting. There was no discussion of NPS placements by the IEP team prior to the
District’s offer of placement at Fallbrook High School.

11. After the District made its proposal for placement at Fallbrook High School,
Student’s attorney asked about NPS placements considered by the District. Hunt stated that
the District had considered Springall. Hunt did not mention any other NPS options, because
she did not believe they would be appropriate for Student.
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12. The parties disagree about what happened during the IEP meeting when
Springall was mentioned. Hunt testified that when Springall was mentioned, Student’s
mother shook her head.

13. Student’s mother, on the other hand, reported that Hunt told the IEP team that
Springall had been considered, but would not be appropriate for Student. Student’s mother
testified that she was not asked for her input about Springall and there was no discussion
about the pros and cons of Springall by the IEP team.

14. Kenneth Krupa, a District special education teacher who attended part of the
meeting, testified that an NPS was mentioned during the meeting and Hunt explained that it
would not work. Krupa described the discussion about the NPS as being approximately one
sentence long.

15. The District did not propose or discuss any other possible NPS placements
besides Springall during the meeting. Student’s counsel requested that the District fund a
placement at Fusion, but the District rejected that request because Fusion was not a state-
certified NPS.

16. The notes for the IEP meeting described the proposed Fallbrook High School
class schedule and then continued as follows:

Ms. Hunt stated that she personally selected/proposed the above classes based
upon class size, teacher strength, and the needs of [Student], and absence of
peers that [Student] previously has had a conflict with.

Atty asked team what non-public schools had been considered for placement.
Ms. Hunt replied that she had considered Springall but that was seen as being
too restrictive a placement for [Student].

Atty stated that a request is being made to place [Student] at Fusion Learning
Center. This would be accomplished by having the District reimburse the
family for their costs. Fusion is not a CA licensed Non Public School. Atty
presented a letter from Fusion for the team’s consideration. Letter was
reviewed by Ms Hunt and Ms Harris. Ms Hunt stated that FUHSD declines
the placement request at Fusion Learning Center as it is not determined to be
FAPE, and FUHSD continues to offer the Special Education and Related
Services outlined in the IEP. The IEP is being revised by paper/pencil and a
final hard copy will be provided by US mail to parents after a computerized
version is finalized.

17. During her testimony, Hunt denied that she or anyone else at the District
predetermined Student’s placement prior to the IEP team meeting. The District staff did not
write the name of the school of attendance into the IEP document until the discussion of
placement during the meeting. Hunt testified that if Springall had been determined to be an
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appropriate placement, she would have reconvened the IEP meeting at Springall. In Hunt’s
opinion, Student’s parents and Student’s counsel had predetermined that they wanted a
placement at Fusion. However, she admitted under cross examination that Student’s mother
never said during the meeting that she would accept only Fusion as a placement for Student.

18. Sandy Magaro, a District psychologist who had provided counseling to
Student in the past, testified that, in her opinion, Fallbrook High School could meet Student’s
needs, so Springall would have been a secondary choice of placement. She also opined that
Student needed counseling to gain benefit from his special education.

19. The written IEP offer made by the District included: a) placement in a
mild-moderate special education classroom for all classes except physical science; b)
30 minutes of occupational therapy per week; c) 40 minutes per week of individual
counseling; d) 50 minutes per week of counseling and guidance; e) assistive
technology support in the amount of 120 minutes per year; and f) two hours per day
of aide assistance in the classroom. According to the meeting notes, the aide would
assist Student in his general education physical science classroom.

20. Student’s parents rejected the District’s February 2008 IEP offer. In
approximately April 2008, Student’s parents placed Student at Fusion at their own expense.
Student attended Fusion for approximately three months, but Student’s parents could not
afford to pay for any further education for him there, so Student ceased attending Fusion.
During the time Student attended Fusion, his parents paid $9,000 for his tuition.3

21. Fusion is a private school that operates on a one-to-one teaching philosophy.
It is accredited by the Western Association of School and Colleges, but it is not certified by
the State of California as an NPS. It provides education for sixth through 12th grade pupils
who do not fit into traditional school programs for various reasons. Fusion’s classes are
based on California curriculum standards, and the school offers pupils the opportunity to
work toward a high school diploma. Michelle Gilman, the founder of Fusion, has a
background in special education, but not all the teachers who instructed Student at Fusion
were special education teachers, nor did they all hold California teaching credentials. Fusion
has several campuses in California and is in the process of opening a campus in New York.
As a general policy, Fusion does not attempt to implement a pupil’s public school IEP, but
instead drafts a formal education plan for the pupil.

3 In its written closing argument, the District contended that there was insufficient
documentation to support the testimony of Student’s mother as to the $9,000 tuition that
Student’s parents paid to Fusion. Student’s mother testified at hearing that there was
additional documentation to support the costs, but she had not been able to find that
documentation prior to the hearing. Student’s mother was a highly credible witness and her
testimony was sufficient to meet Student’s burden of proof on this issue.
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22. Student took academic classes while at Fusion, including world history,
English, science and algebra. According to Gilman, one of Student’s teachers at Fusion had
a special education credential, but some or all of the others did not. After Student started at
Fusion, Student’s teachers reported that he was at a very low level academically. Student
was able to complete a science class that gave him high school credit, but withdrew from his
other classes before he completed them because his parents could no longer afford to pay for
Fusion. Student did not attend a formal social skills training group while at Fusion, although
the staff did facilitate his interactions with other pupils there. Student did not receive any
regular counseling sessions, assistive technology or occupational therapy services while at
Fusion.

23. Student gained educational benefit during the time he attended Fusion.
Student also enjoyed the time he spent at Fusion. During his testimony, Student was critical
of the program at Fallbrook High School. However, when he testified about Fusion, his
demeanor brightened and he spoke of the benefits gained while attending Fusion. He had a
few misunderstandings with his peers at Fusion, but those were resolved by the Fusion staff.

24. On January 27, 2011, the United States District Court issued its decision in
case number 07cv 2328-LAB (CAB). The court upheld the OAH decision and remanded the
matter to OAH to consider whether the February 2008 IEP placement was appropriate and, if
not, whether the private school placement at Fusion was appropriate.

CONCLUSIONS OF LAW
Burden of Proof

1. Student, as the party who filed the due process hearing request, has the burden
of proof in this proceeding. (Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528, 163
L.Ed.2d 387].) Prior to this hearing, Student made a motion to shift the burden of proof to
the District. OAH denied that motion on October 19, 2011.

Legal Authority

2. Under the IDEA and corresponding state law, students with disabilities have
the right to a FAPE. (20 U.S.C. § 1400 et seq.; Ed. Code, § 56000 et seq.) FAPE means
special education and related services that are available to the student at no cost to the
parents, that meet the state educational standards, and that conform to the pupil’s IEP. (20
U.S.C. § 1401(9); Cal. Code Regs., tit. 5, § 3001, subd. (p).)

3. The congressional mandate to provide a FAPE to a child includes both a
procedural and a substantive component. In Board of Education of the Hendrick Hudson
Central School District v. Rowley (1982) 458 U.S. 176 [102 S.Ct. 3034, 73 L.Ed.2d 690]
(Rowley), the United States Supreme Court utilized a two-prong test to determine if a school
district had complied with IDEA. First, the district is required to comply with statutory
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procedures. Second, a court will examine the child’s IEP to determine if it was reasonably
calculated to enable the student to receive educational benefit. (Id. at pp. 206 - 207.)

4. Not every procedural violation of IDEA results in a substantive denial of
FAPE. (W.G. v. Board of Trustees of Target Range School District (9th Cir. 1992) 960 F.2d
1479, 1484 (Target Range).) According to Education Code section 56505, subdivision
(f)(2), a procedural violation may result in a substantive denial of FAPE only if it:

(A) Impeded the child’s right to a free appropriate public education;

(B) Significantly impeded the parents’ opportunity to participate in the
decision making process regarding the provision of a free appropriate public
education to the parents’ child; or

(C) Caused a deprivation of educational benefits.

5. In Rowley, the Supreme Court held that “the ‘basic floor of opportunity’
provided by the [IDEA] consists of access to specialized instruction and related services
which are individually designed to provide educational benefit to” a child with special needs.
(Rowley, supra, 458 U.S. at p. 201.) Rowley expressly rejected an interpretation of the IDEA
that would require a school district to “maximize the potential” of each special needs child
“commensurate with the opportunity provided” to typically developing peers. (Id. at p. 200.)
Instead, Rowley interpreted the FAPE requirement of the IDEA as being met when a child
receives access to an education that is “sufficient to confer some educational benefit” upon
the child. (Ibid.) In resolving the question of whether a school district has offered a FAPE,
the focus is on the adequacy of the school district’s proposed program. (Gregory K. v.
Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314.) A school district is not
required to place a student in a program preferred by a parent, even if that program will result
in greater educational benefit to the student. (Ibid.)

6. Parents are an important part of the IEP process. An IEP team must include at
least one parent of the special education child. (Ed. Code, § 56341, subd. (b)(1).) The IDEA
contemplates that decisions will be made by the IEP team during the IEP meeting. It is
improper for the district to prepare an IEP without parental input, with a preexisting,
predetermined program and a “take it or leave it” position. (Target Range, supra, 960 F.2d
at p. 1484.) Predetermination in the development of an IEP can occur when a school district
“independently develops an IEP, without meaningful parental participation, and then simply
presents the IEP to the parent for ratification.” (Ms. S. v Vashon Island School District (9th.
Cir. 2003) 337 F.3d 1115, 1131 (Vashon Island).)

Discussion

7. To determine whether the February 2008 IEP placement offer was appropriate,
the offer must be examined in light of the requirements of IDEA and the prior OAH decision.
In order for an IEP placement offer to be appropriate, it must be made in compliance with the
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procedures of IDEA. (See Rowley, supra, 458 U.S. at pp. 205 – 206 [“It seems to us no
exaggeration to say that Congress placed every bit as much emphasis upon compliance with
procedures giving parents and guardians a large measure of participation at every stage of the
administrative process...as it did upon the measurement of the resulting IEP against a
substantive standard”].)

8. As set forth in Factual Findings 1–19 above, the IEP team meeting held in
February 2008 differed from a typical IEP meeting because it was held pursuant to an OAH
decision and order. The OAH decision ordered the District to facilitate the meeting and
directed that certain issues be considered during the meeting.

9. The District did not comply with either the letter or the spirit of the OAH
decision and order. The OAH decision noted that Student’s parents had never participated in
a full discussion with the IEP team about a placement that would enable Student to earn a
high school diploma. The intent of the OAH order was to require that discussion to take
place, including a discussion of possible NPS placements that might meet Student’s needs.
The order specifically directed the IEP team to consider NPS placements. The order did not
direct the District personnel to consider NPS placements prior to the IEP team meeting and
then make a determination as to what was best for Student. The point was for the IEP team
to consider those placements and determine what was best.4

10. The District did not follow the OAH decision. The District staff during the
IEP team meeting did not conduct a discussion with Student’s parents to consider the various
NPS placements available in San Diego County and whether one or more of those
placements might meet Student’s needs. When pressed by Student’s counsel regarding the
issue, the District mentioned only one NPS and then immediately dismissed it as an option.
That was far from the discussion contemplated by the OAH order. Indeed, it appears that if
Student’s counsel had not specifically asked the District staff about NPS placements the
District had considered, there would have been no discussion or consideration of NPS
placements during the IEP meeting at all. The IEP team discussed Fusion (because Student’s
counsel raised the subject), but Fusion was not an NPS.

11. The District’s failure to conduct the required discussion in direct opposition to
the OAH decision is strong evidence that the District had predetermined its offer of a
placement at Fallbrook High School. As set forth in Factual Finding 18 above, Magaro
testified that the District believed it could meet Student’s needs at Fallbrook High School and
that Springall was secondary to that public school placement. Hunt mentioned only one NPS

4 The District’s closing argument asserts that “...Mother, Student, and District IEP
team members all agreed, after consideration, that there was no appropriate nonpublic
school...with a curriculum leading to a high school diploma for Student.” The evidence did
not support that assertion – there was no evidence during the hearing of any such
consideration or agreement during the IEP team meeting, and the IEP team meeting notes do
not reflect such a discussion or agreement.
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during the meeting and immediately dismissed it as an option. The IEP meeting notes state
that Springall “was seen as being too restrictive a placement....”

12. Hunt may have been correct that Student’s parents would not have accepted
any NPS placement that was offered because they wanted Student placed at Fusion, a non-
certified private school. However, the District will never know that, because the District
never held a full discussion and consideration of the possible NPS placements during the IEP
team meeting.

13. The District’s predetermination of the placement in contravention of the OAH
order constituted a procedural violation. That violation significantly impeded the
opportunity of Student and Student’s parents to participate in the decision making process
regarding the provision of a FAPE to Student and therefore resulted in a substantive denial of
FAPE. Student met his burden of showing that the District’s February 7, 2008 IEP
placement offer denied him a FAPE.

14. Because the procedural error resulted in a denial of FAPE, it is not necessary
to look at the substantive aspects of the District’s offer. (See Shapiro v. Paradise Valley
Unified School District No. 69 (9th Cir. 2003) 317 F.3d 1072, 1079 (Shapiro).) Therefore, it
is necessary to move on to the second question posed by the federal court – whether the
private parental placement at Fusion was appropriate.

15. Compensatory education is an equitable remedy designed to “ensure that the
student is appropriately educated within the meaning of the IDEA.” (Parents of Student W v.
Puyallup School District, No. 3 (9th Cir. 1994) 31 F.3d 1489, 1497.) There is no obligation
to provide a day-for-day compensation for time missed. The remedy of compensatory
education depends on a “fact-specific analysis” of the individual circumstances of the case.
(Ibid.) The court is given broad discretion in fashioning a remedy, as long as the relief is
appropriate in light of the purpose of special education law. (School Committee of the Town
of Burlington, Massachusetts v. Department of Education (1985) 471 U.S. 359, 369 [105
S.Ct. 1996, 85 L.Ed.2d 385] (Burlington).)

16. In Burlington, the Supreme Court acknowledged that a school district could be
ordered to reimburse a child’s parents for private school tuition, if the school district denied
the child a FAPE and the private school placement was appropriate under IDEA.
(Burlington, supra, 471 U.S. at p. 369.) A private school is appropriate if the placement is
reasonably calculated to provide the child with educational benefit. (Shapiro, supra, 317
F.3d at p. 1080.) To be appropriate for reimbursement, a private placement need not use a
methodology determined to be appropriate by the school district (see Target Range, supra,
960 F.2d at p. 1487), need not satisfy the state educational standards (Union School District
v. Smith (9th Cir. 1994) 15 F.3d 1519, 1526), and need not furnish every service a disabled
child needs. (C.B. v. Garden Grove Unified School District (9th Cir. 2011) 635 F.3d 1155,
1159.) A parent “need only demonstrate that the placement provides educational instruction
specially designed to meet the unique needs of a handicapped child, supported by such
services as are necessary to permit the child to benefit from instruction.” (Id. at p. 1159.)
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17. As set forth in Factual Findings 20–24 above, the evidence supports a finding
that Fusion was an appropriate placement for Student. Student’s classes were individually
designed to meet his academic level, and he gained educational benefit. He completed one
class for high school credit and only left because his parents could not afford to continue
with the costs of education at Fusion. The school provided educational instruction designed
to meet his unique needs and enabled him to benefit from that instruction.

18. The District argues that Fusion was not an appropriate placement for Student
because he was not receiving counseling, social skills training, assistive technology,
occupational therapy, or instruction from special education teachers. However, it appears
that the one-to-one teaching offered by Fusion provided him with an education at his pace
and enabled him to gain some educational benefit. Had Student attended Fallbrook High
School, with all the special education supports proposed by the District, he might have
gained greater educational benefit. However, maximizing a pupil’s education has never been
the standard for “appropriateness” under IDEA. While Fusion might not have met the
rigorous standards imposed by law on school districts, it was sufficient to meet the more
relaxed standard of “appropriateness” for a private parental placement. Student met his
burden of showing that Fusion was an appropriate private placement under IDEA. As set
forth in Factual Finding 20, Student’s parents paid $9,000 to Fusion for his education.

19. In the District’s written closing argument, the District questions whether
Student actually passed the science class at Fusion. However, the District presented no
evidence at hearing to counter the testimony of Student’s mother and Gilman that Student
passed the class.5

ORDER

The District shall reimburse Student’s parents for their costs in providing Student
with an education at Fusion in the amount of $9,000 within 60 days of the date of this
Decision.

5 The District attached a copy of the Science Content Standards for California Public
Schools to its written closing argument. The District presents no explanation for why this
document was not entered into evidence at the hearing. On December 16, 2011, Student
filed an objection to this document on the basis that it was not timely served on Student or
entered into evidence at the hearing. The District filed an opposition, arguing that it could be
officially noticed. Student’s objection to the document is sustained. However, even if the
document had been properly entered into evidence, it would not change the result in this case
– it does not prove that Student failed to pass the Fusion science class or master the
necessary concepts taught in that class. The District’s document appears to be a listing of
what a pupil should master after completing all required science classes from grades nine
through 12. It does not show what Student was expected to master in a single science class.
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PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard and
decided. In accordance with that section the following finding is made: Student prevailed on
all issues heard and decided in this remanded matter.

RIGHT TO APPEAL THIS DECISION

The parties to this case have the right to appeal this Decision to a court of competent
jurisdiction. If an appeal is made, it must be made within 90 days of receipt of this Decision
in accordance with California Education Code section 56505, subdivision (k).

Dated: December 20, 2011

_____________/s/_____________
SUSAN RUFF
Administrative Law Judge
Office of Administrative Hearings


