BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
SPECIAL EDUCATION DIVISION
STATE OF CALIFORNIA
In the Consolidated Matters of:
OAH CASE NO. N 2005070046

STUDENT,
Petitioner,
v.
BERKELEY UNIFIED SCHOOL
DISTRICT,
Respondent,

OAH CASE NO. N 2005110745

STUDENT,
Petitioner,
v.
BERKELEY UNIFIED SCHOOL
DISTRICT,
Respondent.

DECISION
Administrative Law Judge (ALJ) Peter Paul Castillo, Office of Administrative
Hearings, Special Education Division (OAH), State of California, heard this matter in
Oakland, California, on November 20 and 21, 2006.
Jennifer E. Torbohn and Sally Coghlan McDonald, Attorneys at Law, represented
Student. Student was not present during the hearing. Student’s Mother was present during
the entire hearing.
Mark S. Williams, Attorney at Law, represented the Berkeley Unified School District
(District). Also present on November 20, 2006, was Elaine Eger, District’s director of
special education. Felton Owen, District’s director of student support services, was present
on November 21, 2006.

On June 8, 2005, Student filed a request for mediation and due process hearing in
OAH Case No. N2005070046, a matter in which OAH issued a decision on December 14,
2005. On November 21, 2005, Student filed a request for mediation and due process hearing
in OAH Case No. N2005110745, a matter in which OAH issued a decision on February 16,
2006. Both cases remained open after the decision to determine the nature and extent of
compensatory education for Student. OAH consolidated both matters for hearing regarding
compensatory education on July 6, 2006.
The evidentiary hearing regarding compensatory education ended on November 21,
2006, and the record remained open to receive written briefs. OAH received Student’s
closing brief by facsimile transmission on December 4, 2007, and the District’s closing brief
by overnight mail on December 5, 2006. 1 The record closed on December 5, 2006.
ISSUE
Both prior decisions held that the District denied Student a Free and Appropriate
Public Education (FAPE) and that Student was entitled to compensatory education and
services. However, OAH required more information to determine the nature and extent of
this compensatory education.
Thus, the issue is: Based on the District’s failure to provide Student with FAPE from
March 14, 2003, through December 31, 2005, what is the nature and extent of the
compensatory education Student requires to remediate for Student’s lost educational
benefits?
CONTENTIONS OF THE PARTIES
Both the District and Student are in general agreement regarding the services Student
requires as compensatory education. The dispute between the parties concerns who will
provide these services, where these services will be provided and who will oversee the
provision of services to Student. Student requests that Mother be designated as the service
coordinator because she knows most about Student’s needs and is in the best position to
coordinate all the services Student needs. Student also asserts that the District’s offer of
placement in a District special day classroom at Oxford Elementary is not appropriate
because the classroom teacher and the District’s proposed service providers do not have the
appropriate qualifications to instruct Student. Student also contends that the classroom is not
1

At the close of hearing, the Administrative Law Judge instructed the parties to submit closing briefs to
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appropriate because the District is still not providing Student with a medically fragile
classroom, and that Student should receive services in his home.
The District continues to assert that the special day classroom that it offered in the
May 27, 2005 Individualized Education Program (IEP) is appropriate to meet Student’s
needs. The District argues that Student needs to attend a District classroom to obtain the
socialization that Student cannot receive if educated at home. The District contends that
Ms. Eger is qualified to be Student’s service coordinator, or in the alternative,
Catherine Nelson, Ph.D. will be the interim service coordinator until a permanent service
coordinator can be selected and trained. The District insists that its personnel are qualified to
provide Student with all required services.
FACTUAL FINDINGS
Preliminary Findings
1.
Student, born March 14, 1996, lives with his mother within the District.
Student qualifies for special education under the classification of “deaf-blind.” Student is
cortically blind and cortically deaf from which he has periods where he has limited vision
and limited hearing. Student is medically fragile, and suffers from conditions including
cerebral palsy, epilepsy, fluctuating muscle tone, poor head control and problems with
temperature regulation. He requires a full-time nurse. Student also requires the use of a
wheelchair or walker to ambulate. Student is able to hear sounds, especially with the use of
an amplification system, and has limited visual abilities. Student can communicate with
tactile signing, in which a person signs into Student’s hand.
Background
2.
The two prior OAH decisions determined that the District failed to provide
Student with FAPE from March 14, 2003 through December 31, 2005. During the prior two
hearings, Student contended that the amount of compensatory education should be one hour
of compensatory education and services for each hour of instruction lost. Student requested
that the District create a $1,000,000 trust fund for Student’s compensatory education and that
Mother should control the delivery of compensatory education. The prior decisions rejected
Student’s request for one hour of compensatory education for each hour of education lost.
3.
Because Student did not present evidence in the prior hearings regarding the
level of compensatory education required to remediate Student’s lost education benefits
caused by the District’s denial of FAPE, both prior decisions required the District to:
[A]ssess Student in all areas of suspected disability, including but not limited
to: communication, cognition, vision, academics, self-help, gross and fine
motor ability, orientation and mobility. The assessments in all areas must
include the written observations by all assessors of Student in his classroom
environment. When the assessments are completed and reports generated,
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after conferring with Student regarding a meeting date and time, District will
convene and complete an IEP team meeting. District will invite Student’s
attorney to attend. The purpose of the meeting will be to review the
assessments, including the classroom observations, and to develop an agreedupon award of compensatory education services.
4.
The District was to complete the assessments and required reports by April 28,
2006, and provide these assessment reports to Student’s Mother and attorney by May 5,
2006. The Decisions required the District to convene an IEP team meeting by May 19, 2006,
to develop an agreed-upon award of compensatory compensation services, and notify OAH
by May 26, 2006, regarding the status of the matter so that further hearing dates may be
calendared if necessary. On May 26, 2006, the District informed OAH that parties had not
reached an agreement regarding compensatory education and that the District had not
conducted the assessments required by the prior Decisions.
5.
Student did not attend a class or school from January 1, 2006, through the
present. Student received instruction from his Mother, Aunt, and Grandmother in his home.
Student is presently home-schooled by his Mother, who applied for home-school status with
the California Department of Education on October 14, 2006. The District did not convene
an annual IEP meeting in May 2006 due to the pending litigation between the parties.
6.
Mother designed a home-school curriculum for Student based on the content
standard required to be taught to all fifth grade students. Student currently has a computer,
which needs a new keyboard, and Assisted Augmentative Communication (AAC) devices
provided by the District. The AAC devices are two switches, large buttons, that Student uses
to communicate through the computer. Student also has touch board, known as Intellikeys,
that is connected to his computer. Student can communicate by pressing overlays on the
touch board that Mother designed and programmed into the computer. For example, Student
uses an overlay related to an area of instruction so that Student may answer questions.
Assessments
7.
The District did not conduct the assessments by May 26, 2006, due to a
dispute between the District and Mother regarding the scope of the District’s proposed
assessment plan. Additionally, the Assistive Technology (AT) and AAC assessment report
by Partners for Augmentative Communication and Technology (PACT), commissioned by
Mother, had not been completed, even though PACT had completed the assessment before
the January 17, 2006 hearing.
8.
The District subsequently retained the services of Dr. Nelson, a professor at
the University of Utah. 2 Dr. Nelson has extensive experience regarding the education of
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Dr. Nelson’s testimony was provided by way of declaration and attached assessment in accordance with
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deaf-blind students, and has conducted numerous assessments of deaf-blind students.
Dr. Nelson could not assess Student in August 2006, because the parties still disputed
whether Dr. Nelson should assess Student’s cognitive functioning.
9.
Dr. Nelson agreed with Mother that his assessment should not cover Student’s
cognitive functioning because of the impossibility of conducting a cognitive assessment on a
deaf-blind child. The District removed the cognitive assessment from its assessment plan
based on Dr. Nelson’s discussion with Mother. Dr. Nelson could not assess Student on
September 28 and 29, 2006, because Student was having surgery related to his seizure
activity. Dr. Nelson assessed Student on October 19 and 20, 2006.
10.
Catherine Sementelli and Michele Bishop from PACT completed the AT and
AAC assessment report on October 20, 1006, and provided the report to Mother on
November 9, 2006. 3 The delay in getting PACT to complete its report was caused in part by
Ms. Sementelli and Ms. Bishop taking an extended vacation during the summer of 2006.
Assessment by Dr. Nelson
11.
Dr. Nelson reviewed the prior OAH decisions, the May 27, 2005 IEP; prior
reports regarding Student; and spoke with Mother and Liz Hartman, a qualified deaf-blind
specialist who had performed some studies regarding Student in preparation for an
assessment that she never completed. Dr. Nelson had Mother complete a questionnaire,
Choosing Outcomes and Accommodations for Children, regarding Student’s present status
and future outcomes Mother would like for Student regarding socialization, participation in
activities, communication, personal care management, education, and school. A younger
cousin of Student was present during a portion of the assessment and Dr. Nelson observed
Student’s interaction with his cousin.
12.
Dr. Nelson used the van Dijk Framework for Assessment that is designed to
assess deaf-blind children. Dr. Nelson assessed Student in the areas of biobehavioral state, 4
orienting response, 5 learning channels, 6 approach-withdrawal, 7 memory, social interaction,
communication and problem solving. Dr. Nelson identified Student’s areas of strength in
3
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Biobehavioral state relates to an individual’s ability to self-modulate external and internal stimuli central
nervous system responses, like loud sounds for an external stimulus and hunger for an internal stimulus.
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Orienting response relates to an individual’s ability to orient oneself to sensory stimulus, such as knowing
where a sound is coming from and turning one’s head to the sound.
6

Learning channels involves the sensory approach the individual uses to obtain information, such as tactile
by feeling an object.
7

Approach-withdrawal examines things a person likes and dislikes to assist in designing interventions that
focus on the person’s favored items.
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these areas and made recommendations for future interventions. The parties did not dispute
the findings and recommendations in Dr. Nelson’s assessment.
13.
Dr. Nelson experienced difficulty in assessing Student because Student suffers
from frequent seizures. Student takes medications to control his seizures that appeared to
Dr. Nelson to affect Student’s mental and physical alertness.
14.
Dr. Nelson noted that Student is isolated due to his home instruction and lacks
adequate socialization with peers. Student’s interaction with other children consisted of
visits by cousins and family friends. Dr. Nelson noted that Student struggles when
overwhelmed with too much information, but does enjoy being with and interacting with
other children. Dr. Nelson noted that Student enjoyed his interaction with his cousin,
although Student had difficulty with sharing. According to Dr. Nelson, Student required
socialization services by an outside provider in the amount of 200 hours for one year.
15.
Dr. Nelson noted that Student had difficulties in communicating related to the
limitations of Student’s AAC devices. Dr. Nelson felt that since Student is a tactile learner,
Student should learn to communicate through Braille, and recommended a jumbo Braille
reader. Dr. Nelson noted that Student enjoyed listening to stories and music and used an IPod. Dr. Nelson made specific recommendations regarding the AAC and AT devices that
Student should have to better communicate and learn, such as a switch that allows Student to
turn appliances on and off. Dr. Nelson also found that Student requires AAC therapy to
instruct Student, and others who interact with Student, how to communicate with these
devices.
16.
Dr. Nelson also noted that Student would benefit from a FM auditory system
that would allow Student to better-hear a person speaking to Student. She also recommended
a call switch mounted closer to Student’s head in his wheelchair to permit Student to request
assistance. Because communication with Student must occur with Student at close range,
Dr. Nelson recommended that Student have a communication intervener, who is a
paraprofessional specifically trained with deaf-blind students and communication.
17.
Dr. Nelson observed Student having clear orienting responses to sounds,
smells and tactile stimulus. Dr. Nelson observed Student listening and following sounds
with his head, and signing or using his AAC device to communicate for food when he heard
someone state “jelly bean” or “ice cream.” To assist Student to communicate, Dr. Nelson
recommended that Student have an Itinerant Teacher for the Deaf to assist in developing
Student’s auditory skills, and an orientating and mobility specialist to assist Student in
orientating himself to sensory stimuli. Dr. Nelson recommended occupational therapy to
improve Student’s tactile abilities and use of his hands, and to improve Student’s upper body
position that will allow Student to better use the recommended technological communicative
devices. Dr. Nelson also stated that Student requires the services of a vision specialist to
assist Student with Braille and to maximize his limited vision.
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18.
Dr. Nelson recommended that each member of Student’s service team receive
regular training regarding the provision of services and education of deaf-blind Students.
Dr. Nelson stated that implementation of Student’s compensatory education plan required an
individual to coordinate the work and training of Student’s team members and to be a single
point of contact for Mother. Dr. Nelson stated that the service coordinator should spend
approximately 15 hours-per-week.
Partners for Augmentative Communication and Technology’s Assessment
19.
Mother retained the services of PACT in September 2005 to perform an AT
and AAC assessment, and to provide consultative services. PACT consulted with Mother
through July 2006. To prepare the assessment, PACT spoke with Mother and David Brown,
Ph.D., an educational specialist with California Deaf-Blind Services, 8 and reviewed the
May 27, 2005 IEP and prior assessments and reports regarding Student.
20.
PACT’s assessment report mirrors Dr. Nelson’s findings and
recommendations regarding Student’s visual and auditory abilities, Student’s ability to work
with his existing AT and AAC devices, and the AT and AAC services and tools Student
requires to further his educational and socialization opportunities. PACT observed that
Student used his AT and AAC devices to engage with others and accomplish a wide variety
of tasks.
21.
PACT recommended that Student receive 120 minutes-per-week of AAC
intervention and two-to-four hours-per-month AAC consultation and training. The report
also proposed that Student receive 60 minutes-per-week of AT intervention and six-to-eight
hours-per-month of AT consultation to develop academic, functional and leisure based
activities.
22.
PACT also recommends the investigation of a new barrier vest for Student to
improve his posture since Student had outgrown his existing vest. For the computer touch
board, PACT recommended use of tactile overlays. For auditory development, PACT
suggested that an acoustic enhancing device, which would include a FM auditory system.
Compensatory Education Plan
23.
The parties were in general agreement regarding the services outlined in
Dr. Nelson’s and PACT’s assessments that Student requires for compensatory education.
The parties dispute who would control the implementation of services, service providers, and
where Student would receive these services.
8

Dr. Brown has known Student since 2000 and worked with Student and his family for the next three
years. Dr. Brown and Student have met and interacted since then at functions for deaf-blind Student. Dr. Brown
testified at the first hearing regarding Student’s abilities, limitations, and lost educational opportunities caused by the
District’s denial of FAPE.
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24.
Student continued his request for one hour of compensatory education for each
hour of education lost, which would be approximately 8,000 hours of missed education.
Student also requested an additional 1,000 hours to remediate for lost educational
opportunities. Student’s Mother would be in charge of determining how to allocate these
9000 hours over a five-year period. Mother did not state how she would allocate these hours
to ensure that Student received the educational benefits that Student should have received if
the District had provided Student with FAPE.
25.
Dr. Brown reviewed and concurred with the recommendations in Dr. Nelson’s
report. Dr. Brown properly observed that implementing Dr. Nelson’s recommendations for
compensatory education, along with Student’s May 27, 2005 IEP, would require Student to
be in school for over 12 hours a day. While some services may overlap, not enough hours
exist in the day to ensure that Student receives the compensatory education for lost
education, in addition to meeting Student’s present educational needs. Student established
that the compensatory education services must to be spread over several years. Dr. Brown
correctly noted that the worst outcome for Student would be to give up on Student’s
education, especially with the progress Student has made due to his Mother’s instruction.
9

26.
The key person to ensure that Student’s educational needs are met is a service
coordinator with experience in working with deaf-blind Students. The District does not have
a qualified District person to be this service coordinator. The District’s lengthy failure to
provide Student with FAPE, as noted in the prior two decisions, creates serious concerns
regarding the District’s ability to coordinate the extensive services Student requires.
However, Mother also does not have the required expertise to coordinate these services.
Therefore, Student requires an independent service coordinator to ensure that Student
receives the needed services, to coordinate the numerous service providers and make sure
team members receive required deaf-blind training.
27.
District requests that Student be educated at Oxford Elementary in the special
day classroom of Hali Hammer, while Mother wishes that Student be educated at home.
Student’s continued education at home will only increase his isolation and prevent Student
from obtaining needed socialization. Student’s home is not the least restrictive setting for
Student. Student needs to be educated in an appropriate classroom for medically fragile
students.
28.
The District offered Ms. Hammer’s classroom in the May 27, 2005 IEP. The
February 16, 2006 Decision determined that Ms. Hammer’s classroom was not appropriate to
meet Student’s unique needs since the classroom lacked required computer equipment and a
lift. Also, the classroom included incompatible students and Ms. Hammer was not qualified
to work with deaf-blind Students. The District did not correct the deficiencies noted in the
February 16, 2006 decision regarding Ms. Hammer’s qualifications, or the appropriateness of
the proposed classroom.
9
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29.
Mother stated that she had visited several appropriate medically fragile
classrooms in San Francisco, Oakland and Marin County in the past several years. Mother
did not assert that Student is presently unable to attend a medically fragile classroom.
However, it is not known whether at present an appropriate medically fragile classroom
exists for Student outside of the District as neither party has investigated this option since the
May 27, 2005 IEP meeting.
30.
Other than Ms. Hammer, the District established the qualifications of other
District personnel to provide services to Student. While some District personnel may need
additional deaf-blind training, this training can be implemented and coordinated by the
independent service coordinator.
LEGAL CONCLUSIONS
Applicable Law
1.
Student has the burden of proof as to the Issue designated for hearing in this
decision. (Schaffer v. Weast (2005) 546 U.S. 49, 126 S.Ct. 528, 163 L.Ed.2d 387.)
2.
Pursuant to California special education law, the Individuals with Disabilities
in Education Act (IDEA) and, effective July 1, 2005, the Individuals with Disabilities in
Education Improvement Act (IDEIA), children with disabilities have the right to a FAPE that
emphasizes special education and related services designed to meet their unique needs and to
prepare them for employment and independent living. (Ed. Code § 56000. 10 ) FAPE consists
of special education and related services that are available to the student at no charge to the
parent or guardian, meet the state educational standards, include an appropriate school
education in the State involved, and conform to the child’s IEP. (20 U.S.C. § 1401(8) (IDEA
1997); 20 U.S.C. § 1402(9) (IDEIA 2004).) “Special education” is defined as specially
designed instruction, at no cost to parents, to meet the unique needs of the student. (20
U.S.C. § 1401(25) (IDEA 1997); 20 U.S.C. § 1402(29) (IDEIA 2004).)
3.
Likewise, California law defines special education as instruction designed to
meet the unique needs of individuals with exceptional needs coupled with related services as
needed to enable the student to benefit fully from instruction. (Ed. Code § 56031.) The term
“related services” includes transportation and such developmental, corrective, and other
supportive services as may be required to assist a child to benefit from special education. (20
U.S.C. § 1401(22) (IDEA 1997); 20 U.S.C. § 1402(26) (IDEIA 2004).) In California, related
services may be referred to as designated instruction and services. (Ed. Code § 56363,
subd. (a).)
4.
In Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley (1982)
458 U.S. 176, 200, 102 S.Ct. 3034, the United States Supreme Court addressed the level of
10
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instruction and services that must be provided to a student with disabilities to satisfy the
requirement of the IDEA. The Court determined that a student’s IEP must be reasonably
calculated to provide the student with some educational benefit, but that the IDEA does not
require school districts to provide special education students with the best education
available or to provide instruction or services that maximize a student’s abilities. (Id. at
pp.198-200.) The Court stated that school districts are required to provide only a “basic floor
of opportunity” that consists of access to specialized instructional and related services, which
are individually designed to provide educational benefit to the student. (Id. at p. 201.) De
minimus benefit or trivial advancement, however is insufficient to satisfy the Rowley
standard of “some” benefit. (Walczak v. Florida Union Free School District (2nd Cir. 1998)
142 F.3d at p.130.) Rather, a child's academic progress must be viewed in light of the
limitations imposed by his or her disability and must be gauged in relation to the child’s
potential. (Mrs. B. v. Milford Board of Education (2nd Cir. 1997) 103 F.3 1114, 1121.)
5.
To determine whether a district offered a student a FAPE, the analysis must
focus on the adequacy of each district’s proposed program. (Gregory K. v. Longview School
District (9th Cir. 1987) 811 F.2d 1314.) If the district’s program was designed to address the
student’s unique educational needs, was reasonably calculated to provide student some
educational benefit, and comported with student’s IEP, then the district provided a FAPE,
even if student’s parents preferred another program and even if his parents’ preferred
program would have resulted in greater educational benefit.
6.
School districts are also required to provide each special education student
with a program in the least restrictive environment; with removal from the regular education
environment occurring only when the nature or severity of the student’s disabilities is such
that education in regular classes with the use of supplementary aids and services could not be
achieved satisfactorily. (20 U.S.C. § 1412(a)(5)(A); Ed. Code § 56031.) A special education
student must be educated with nondisabled peers “[t]o the maximum extent appropriate,” and
may be removed from the regular education environment only when the nature or severity of
the student’s disabilities is such that education in regular classes with the use of
supplementary aids and services “cannot be achieved satisfactorily.” (§ 1412(a)(5)(A); 34
C.F.R. § 300.114(a)(2)(i) & (ii).) A placement must foster maximum interaction between
disabled students and their nondisabled peers “in a manner that is appropriate to the needs of
both.” (Ed. Code § 56031.) In Sacramento City Unified School District v. Rachel H. (9th
Cir. 1994) 14 F.3d 1398, 1400-1402, the Ninth Circuit held that the determination of whether
a particular placement is the “least restrictive environment” for a particular child involves an
analysis of four factors, including (1) the educational benefits to the child of placement fulltime in a regular class; (2) the non-academic benefits to the child of such placement; (3) the
effect the disabled child will have on the teacher and children in the regular class; and (4) the
costs of educating the child in a regular classroom with appropriate services, as compared to
the cost of educating the child in the district’s proposed setting. However, the Supreme
Court has noted that IDEA’s use of the word “appropriate” reflects Congressional
recognition “that some settings simply are not suitable environments for the participation of
some handicapped children.” (Rowley, supra, 458 U.S. at p. 197.)
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7.
An IEP is evaluated in light of information available at the time it was
developed; it is not judged in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d
1141, 1149.) 11 It must be evaluated in terms of what was objectively reasonable when the
IEP was developed. (Ibid.) The focus is on the placement offered by the school district; not
on the alternative preferred by the parents. (Gregory K. v. Longview School Dist. (9th Cir.
1987), 811 F.2d 1307, 1314.)
8.
IDEA empowers courts to grant request for compensatory services as the court
determines is appropriate. (Burlington Sch. Comm. v. Massachusetts Dep’t of Educ. (1985)
471 U.S. 359.) On the theory that Congress did not intend the IDEA to entitle disabled
children to a free education only where a child’s parents are able to pay for private placement
during a legal challenge to proposed services, Burlington has been extended to allow district
courts to grant compensatory educational services to remedy past deprivations caused by
violations of the IDEA.
9.
It has long been recognized that equitable considerations may be considered
when fashioning relief for violations of the IDEA. (Florence County School Dist. Four v.
Carter (1993) 510 U.S. 7, 16; Parents of Student W v. Puyallup School Dist., No. 3 (9th Cir.
1994) 31 F.3d 1489, 1496.) Compensatory education is an equitable remedy; it is not a
contractual remedy. (Id. at p. 1497.) The law does not require that day-for-day compensation
be awarded for time missed. (Ibid.). Relief is appropriate that is designed to ensure that the
student is appropriately educated within the meaning of the IDEA. (Ibid.)

10.
An award to compensate for past violations must rely on an individualized
assessment, just as an IEP focuses on the individual student’s needs. (Reid v. District of
Columbia (D.D.C. Cir. 2005) 401 F.3d 516, 524.) When determining an award of
compensatory education, the inquiry must be fact-specific. (Ibid.) The award must be
reasonably calculated to provide the educational benefits that likely would have accrued from
special education services the school district should have supplied in the first place. (Ibid.)
Determination of Issues
Based on the District’s failure to provide Student with FAPE from March 14, 2003
through December 31, 2005, what is the nature and extent of the compensatory
education Student requires to remediate for Student’s lost educational benefits?
A.
Pursuant to Factual Findings 13 through 24, Student requires as compensatory
education the services recommended by Dr. Nelson and PACT for the District’s denial of
FAPE from March 14, 2003, through December 31, 2005.
11

Although Adams involved an Individual Family Service Plan and not an IEP, the Ninth Circuit Court of
Appeals applied the analysis in Adams to other issues concerning an IEP (Christopher S. v. Stanislaus County Off. of
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1236).
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B.
Pursuant to Factual Finding 18, the implementation of Student’s compensatory
education plan and on-going educational services must be overseen and coordinated by a
service coordinator. Pursuant to Factual Finding 26, neither a District staff member nor
Mother is qualified to be this service coordinator as Student requires an independent service
coordinator.
C.
Pursuant to Factual Findings 14 and 27 through 29, Student needs to be
educated in a classroom to obtain the educational benefit of being with peers, especially
socialization. Student requires a medically fragile classroom. Ms. Hammer’s special day
classroom at Oxford Elementary is not an appropriate placement for Student. Student’s
home is not the least restrictive environment if the parties can locate an appropriate
classroom for medically fragile students that would accept Student.
D.
Pursuant to Factual Findings 30, other than Ms. Hammer, District personnel
are qualified to provide the compensatory education services to Student.

ORDER
1.
Student’s Compensatory Education Plan shall include the following services
and AT and AAC devices identified in Dr. Nelson’s November 3, 2006 assessment report
and PACT’s October 20, 2006 assessment report. In addition, the District still must provide
the services in the May 27, 2005 IEP, unless the parties agree otherwise. The Compensatory
Education Plan shall include:
A.

A full-time communication intervener trained in tactile sign.

B.
intervener.

A full-time nurse. The nurse shall not also be the communication

C.
per-session.

Speech and language services for two times per-week, thirty minutes

D.
Occupational therapy one time per-week as direct services for one hour,
and thirty-minutes-per-week of consultation services.
E.

Visually impaired support services one time per-week for 40 minutes.

F.
A socialization or inclusion specialist who shall provide Student with
200 hours of services.
G.
Adaptive physical education, physical therapy, and orientation and
mobility services designed to address Student’s needs noted in Dr. Nelson’s report.
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H.
Two hours per-week of AAC intervention and two per-month AAC
consultation and training.
I.
One hour per-week of AT intervention and six hours per-month of
AT consultation to develop academic, functional and leisure based activities.
J.
A weekly one-hour team meeting to be attended by all team members
to coordinate services to Student and to provide training.
2.
Within 30 days of this Order, the District shall employ an independent services
coordinator to coordinate the services in the Compensatory Education Plan and the May 27,
2005 IEP, and to train the personnel who will provide Student with the required services.
The service coordinator shall be employed for 15 hours per-week.
3.
The District may provide the services identified in the Compensatory
Education Plan with District personnel, unless the services are presently provided by an
outside provider pursuant to the May 27, 2005 IEP.
4.
The District shall provide Student with a “Tango” or “Flash” communication
device, a new computer keyboard, jumbo Braille reader, an American Printing House for the
Blind “Light Box,” I-Pod adaptive device, Able Net Power Link 3 Switch, FM auditory
system, switches that Student can use in his wheelchair and walker, replacement barrier vest,
if needed, and tactile overlays for Student’s Intellikeys, within 60 days of this Order. The
District is responsible to ensure that these devices remain in good working order and replace
immediately any inoperable equipment.
5.
The District shall provide Student the Compensatory Education Plan in
Student’s home until an appropriate medically fragile classroom can be provided to Student.
The District shall commence immediately to identify an appropriate medically fragile
classroom for Student outside of the District. The District shall inform Mother and Student’s
counsel within 45 days of this Order of the District’s findings, and to convene an IEP
meeting within 60 days of this Order to discuss the District’s findings and for the District to
make an offer of placement.
6.
Except for the socialization or inclusion specialist, the District shall provide
Student with the Compensatory Education Plan for five years, including Extended School
Years, after the effective date of this Order, unless agreed to otherwise by the parties. The
District shall provide the socialization or inclusion specialist for one year after the effective
date of this Order.
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RIGHT TO APPEAL THIS DECISION
The parties to this case may appeal this Decision to a court of competent jurisdiction.
If an appeal is made, it must be made within 90 days of receipt of this Decision. (Ed. Code
§ 56505, subd. (k).)

DATED: December 28, 2006

___________________________
PETER PAUL CASTILLO
Administrative Law Judge
Office of Administrative Hearings
Special Education Division
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